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---Upon commencing at 8:00 a.m. 

THE CHAIRMAN: Good morning. Be seated, 
please. 

Ms. Murphy? 

MS. MURPHY: Yes. I would like to just 
take care of a couple of WnidereaRense that were given 
yesterday. 

First of all, with respect to the Lakes 
and Rivers Improvement Act, there is a document, the 
Guidelines and Criteria for Approvals under the Lakes 
and Rivers Improvement Act, which provides guidance as 
to when that Act applies and what should happen next. 
That is Exhibit 684 as has previously been provided. 

Under the Fisheries Act, I understand the 
Situation to be that enforcement of that Act is subject 
to some federal and provincial agreements and that 
there are no further provincial policies with respect 
to enforcement of that legislation. 

We have made enquiries about specific 
policies under the Public Lands Act and will provide 
those if they exist. 

With respect to the Crown Timber Act, 
fairs trotiral PaeMr,. Chatanaelt you asked me about the 
authority to delegate and my best information right 


now, I have asked for a copy of this section to be 


Farr & Associates Reporting, Inc. 


24 


25 


28316 


provided to me and when I have it I will read it in. 
The general authority to delegate is, I'm advised, in 
the Ministry of Natural Resources Act, Section 6, and I 
will read that in when I get it. 

With respect to the actual exercise of 
that authority in respect of the Crown Timber Act, I 
provide a document, this is a bulletin 1TS010301. This 
is a list of the delegations of authority from the 
Minister to various persons with respect to the Crown 
Timber Act. (handed) 

THE CHAIRMAN: I think we will exhibit 
this so we keep it with all the material. 

MS. MURPHY: That's fine. Are we at 953? 

THE CHAIRMAN: Yes, that's right. 
= —-—EXHI Bb 3NO2e89 53: meMNRGbu bie tin ene JaLoG1030) 7) asco. 

delegations of authority re: 
Crown Timber Act. 

MS. MURPHY: And further, with respect to 
the Crown Timber Act, we were asked to provide policies 
and procedures that deal with the enforcement of that 
legislation. 

I provide policy No. TS020701 and the 
procedure also TS020701 that deals with infractions 
under the Crown Timber Act, and I have provided that to 
my friend last night. 


THE CHAIRMAN: Very well. 
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MS. MURPHY: (handed) 

THE CHAIRMAN: All right. This will be 
Exhibit 954. 

---EXHIBIT NO. 954: MNR Policy and Procedure No. 
TS020701 dealing with infractions 
under Crown Timber Act, and 
Procedure No. TS020703 dealing 
with penalties. 

MS. MURPHY: I'm advised that for the 
record I should indicate that there is also a second 
procedure that is attached, procedure TS020703 that 
deals with penalties specifically. And we are trying 
to get some more copies made this morning, all of us 
are having trouble with our photocopying machines. 

THE CHAIRMAN: It's probably too early in 
the morning for them. 

MReBCASSIDY 29° Toomcold: 

MS. MURPHY: And just before I sit down I 
would like to just make one comment. As you will see 
when you look at the procedure, there is a specific 
report made for each incident, and I would just caution 
that if people are intending to raise specific 
incidents, these witnesses obviously will not have had 
the opportunity to learn anything about the facts 
behind any particular incident, and my friend has 


advised me that he is not looking for facts behind any 


particular incident. So we have not located any 
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particular information. 

JOHN EDWARD OSBORN, 

JOHN CARY, 

DAVID GORDON, 

WILLIAM STRAIGHT, 

DAVID EULER, 

JAMES ALEXANDER MacLEAN, 

TOM TWORZYANSKI, Resumed 
CONTINUED CROSS-EXAMINATION BY MR. LINDGREN: 

Q. Good morning, Dr. Euler, I have a 
couple of questions for you flowing out of our 
discussion yesterday about old growth forests. 

As I recall your testimony yesterday, Dr. 
Euler, you have indicated that there appears to be no 
problem with the abundance of old growth forest. Do 
you recall that testimony? 

DR. EULER: A. Yes, and I did qualify I 
think or tried to as saying that at this point in time, 
meaning today. 

Q. Did you have a particular definition 
of old growth forest in mind when you made that 
statement? 

A. Well, generally I mean overmature, 
basically overmature forest. If we use the forestry 
term of overmature; that is, it's no longer putting on 
an increment of wood in an economical way, basically 


that is what I mean, yes. 


Q. Does the Ministry have specialists 
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that are out in the field or perhaps looking at FRI 
maps trying to identify old growth forests? 

A. Well, we don't have specialists to do 
that, no. We do attempt to identify those, yes. Like, 
they are identified in FRI and other routine 
procedures. 

Q. Well, as I understand it, the FRI 
will perhaps indicate age-class but it will not 
indicate the ecological significance or importance of 
the forest? 

A. Oh well, that's true, yes. That's 
true. It is an age-class but then that is how we know 
it's old growth by the age-class. 

Q. And just one final question on that 
point. When you say at this particular juncture in 
time there appears to be no problem with the abundance 
of old growth or overmature forest, what is the basis 
for that statement? 

Has the Ministry undertaken any specific 
studies of the nature and extent of overmature forests 
insOntario? 

A. Well, if I understand correctly, 
we've had evidence throughout this hearing of the 
age-class structure of the forest and in looking at 


that evidence I conclude that at the moment there is a 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28320 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


lot of forest that would be in the category of old 
growth. 

Q. But if I understand that statement, 
sir, you are indicating that there have been no 
specific studies looking at whether or not there is an 
abundance of overmature or old growth forest in 
Ontario? 

A. No, I don't think there have been a 
specific study, that is true. See, my concern isn't so 
much for what is there right now, it's what is going to 
happen in the future as we manage this forest. I want 
to make sure that we don't lose that old growth in the 
future and now is the time to start taking action to 
make sure the future is taken care of. 

Q. Wouldn't it be advisable to have some 
baseline data from which to work with? 

A. Absolutely, absolutely, and we are 
trying. Like, we got that study started in Temagami, 
we have got to do more. As you pointed out, we haven't 
yet done the night creatures. It isn't that we don't 
care about them or don't know about them, it's just we 
can't do everything all at once, and so we are starting 
the redtece and we should continue and I think we will 
continue. 


QO. My second question that arises out of 
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your discussion yesterday, Dr. Euler, has to do with 
the discussion we had about the rare plants that was 
the subject matter of Mr. Pyzer's letter. And, as you 
May recall, there was a certain amount of confusion 
about the terms 'rare' and the relationship of that 
definition to the endangered species list? 

ALwonnac. surignte 

OF S Ganeyourconfirmetoreme,e Dr. “Euler, 
that there are many species that are in fact not on the 
endangered species list but are in fact more rare than 
the species found on that list? 

Ane NOF eeue cane trconfirmathath 

Q. Well, for example, Dr. Euler, it's my 
understanding that the birds that are to be monitored 
in the Ontario Rare Breeding Bird Program are in fact 
not on the endangered species list but many of those 
species are in fact rarer than the bird species we find 
on the list. 

A. I must have misunderstood, because I 
thought you were talking about plants and now you are 
talking about birds. I will be happy to talk about 
birds. My other point was with relation to plants. 

And I am sorry I may have missed that. So now we are 
going to talk about birds. 


Q. Well, the first question was more 
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general. Can you confirm for me that there are both 
plants and animals that are more rare than the species 
that we currently find on the endangered species list 
and, as an example, I offered the bird example? 

A. Okay. See, I have to think a bit to 
answer that. See, first I've got to think of the birds 
on the endangered species list; peregrine falcon, 
golden eagle, bald eagle, then I have got to think of 
those birds on the other list and try to come to some 
measure of abundance and it's very difficult for me to 
just do that from memory off the top of my head. 

I hesitate to answer that because it 
would be so easy to be wrong and a person just doesn't 
carry that around in his head. 

THE CHAIRMAN: Mr. Lindgren, what turns 
on whether it's rare or not rare vis-a-vis how it's 
treated when discovered? 

MR. LINDGREN: That is the issue, Mr. 
Chairman. There seems to be some confusion, at least 
on the part of some district managers, as to whether or 
not species are rare or whether or not they are rare 
only because they appear on the endangered species 
Tasty 

And I'm trying to establish, Mr. 


Chairman, that there are in fact rare species that are 
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not on the endangered species list but they are 
nevertheless rare. 

DR. EULER: Oh, and that's okay, we can 
agree on that, no problem. There are definitely 
creatures not on the endangered species list that are 
rare. 

MR. LINDGREN: Q. Are there species not 
on the list that the Ministry or that you, in your 
personal or professional opinion, would regard as 
endangered? 

DR. EULER: A. I just can’t come to 
grips with that question. I mean, it really requires a 
fair bit of thought and careful review of the facts. 

There is no question, Mr. Chairman, we 
have a problem with this word 'rare'. The Ministry has 
a definition, there's a definition given by COSEWIC, 
the committee on endangered species, they have a 
definition - that is slightly different than the 
Ministry's definition - then there is this Atlas of 
Rare Vascular Plants by Argus and White, they use the 
word ina slightly different way. 

The very term 'rare' has confusion in it 
and it makes it very difficult. 

THE CHAIRMAN: But does it matter if 


there is confusion if when you encounter the specie, 
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whether it's a bird or anaes you treat it in terms of 
an area of concern planning process? 

DR. EULER: Absolutely, Mr. Chairman. 

THE CHAIRMAN: I can understand quite 
readily that if somebody thinks a particular specie is 
abundant that you don't have to worry about and, 
therefore, not plan specifically for it. 

DReEMEUGERAE® Thaty sianiohte 

THE CHAIRMAN: That is one thing, but 
don't you treat these species as they occur, and if 
it's a named specie, whether animal or plant, you would 
decide at that point whether or not, regardless of what 
list étheresis--— 

DR. EULER: That's right. 

THE CHAIRMAN: --it should be treated 
under the area of concern planning process. And if 
that is the way the Ministry goes about it, Mr. 
Lindgren, I fail to see what the difference is in terms 
of whether everybody is using the same definition. 

MR. LINDGREN: Mr. Chairman, if I 
understand the correspondence from Mr. Pyzer, a rare 
species may only receive AOC treatment if it is found 
on the endangered species list. 

THE CHAIRMAN: That wasn't the way I 


interpreted that letter. 
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MR. LINDGREN: That letter suggests, sir, 
that the reserve that was established was for fisheries 
and/or aesthetic values being a skyline reserve. I do 
not read that letter as indicating it was prompted 
solely for the presence of rare plants. 

THE CHAIRMAN: Well, it may not have been 
but it doesn't indicate that it wouldn't have been 
treated -- those plants would not have been treated 
under area of concern planning process because they 
were identified by Dr. Henderson and he was expressing 
some concern about it, and I don't think that letter 
necessarily indicates that Mr. Pyzer or the Ministry 
wouldn't have used the area of concern planning process 
apart from the fisheries guidelines, if the fisheries 
guidelines did not cover it. 

What is your opinion, Dr. Euler? 

DR. EULER: Well, it would be very 
Similar. The fact that a person has taken the time to 
write the district a letter and say I'm concerned about 
these plants, that triggers an action and it clearly 
triggered an action here. And people may disagree with 
the action, that is very legitimate, maybe you or 
others disagree that the action was appropriate, and 
what we should be discussing is the nature of the 


action, whether it's appropriate or not appropriate. 
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Buteit, didstrigcer an action and, yes, the district 
manager made a mistake when he wrote that sentence. 
Well, mistakes happen. 

But I think that it's clear from the 
letter that he did the best he could to deal with the 
issue and if he needs more knowledge or if he needs 
help from Dr. Henderson or another plant ecologist, and 
he should seek that help, but the argument now might be 
over whether the actions were appropriate, not whether 
in: factehermtockmaction: 

And I think most district managers would 
do their best to take some kind of action in this 
circumstance. 

MR. LINDGREN: Q. Perhaps I can tie this 
line of questioning off with this question, Dr. Euler. 
I have before me the most current list of rare, 
threatened endangered, extirpated or extinct species in 
Ontario that the Ministry has produced, and I take it 
that you are familiar with that list? 

DR. EULER: A. Yes. I didn't memorize 
every species on it. I'm familiar with it. 

O- fceThat\s fair Drewkuleras woul deyou 
agree with me that this list is incomplete and there 
are in fact further rare, threatened, endangered 


species that should be on it? 
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THE CHAIRMAN: I think we covered that 
evidence; did we not, in an earlier panel? 

MS. MURPHY: I don't even know what list 
it is he's referring to. He just said there's this 
current list. I don't know if it's the same one we 
were talking about yesterday or not. 

MR. LINDGREN: Q. This is the June, 1989 
list, Dr. Euler. 

DRGSLULERiweAs = LSeLtsdhaecxni Lt anecoss 
hearing? 

Ove emenot SUrecthate this 2969 listizs 
an exhibit. 

MS. MURPHY: He's asking him to comment 
about a document that hasn't been put to him. We just 
don't know what it is. 

THE CHAIRMAN: There was an earlier list 
though; was there not, that was put before the Board. 
It might not have been the June, '89, it might have 
been an earlier one, but it was the same idea, and I 
recall some discussion about the fact that that list is 
constantly updated and it may not include all species. 

Ms’. "MURPHY: 2 don’t know. 

MR ULNDGREN-@ "O.88 Dreenucer, Lif you wish 
I can bring this to your attention by offering the copy 


to you. There is an indication that the list is 
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updated annually. I'm not sure that the most recent 
list has been put into evidence. 

In any event, I'm not interested in doing 
that, I'm just asking in a general way or for a general 
answer, Dr. Euler. In your professional opinion, are 
there rare, threatened or endangered species that can 
or should be added to this list? 

DRS EULER, FAs pie USsG donut =a Igdond.t 
see how I can answer that. See, I have got to look at 
that list and then I have got to think about that a 
bit. I just hesitate to say something right off the 
top of my head like that. 

It's possible certainly but, you See, 
there is so much behind that question, there is so much 
one has to know about distribution and numbers. 

THE CHAIRMAN: But is that not the 
purpose of creating the list in the first place? 

DR. EULER: Well, exactly. 

THE CHAIRMAN: So that it can be added to 
when data the is in? 

DR. EULER: Yeah. You see, what he's 
asking me, in my personal opinion, is this adequate. 
Well, that requires a very thoughtful answer and that 
is the Ministry's best shot at it. I can say that with 


authority, that's the Ministry's best effort. 
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Now, sometimes I disagree with the 
Ministry, you know, and I want to be very careful if I 
do that that I outline that carefully and thoughtfully 
and I don't want to do that unless I know exactly what 
I'm saying. So I think we can say with authority 
that's the Ministry's best estimate of rare. 

THE CHAIRMAN: But is that unusual in 
terms of having wildlife biologists take a look at any 
list and trying to get absolute unanimity with respect 
to every specie? 

DR. EULER: Not unusual at all. We spend 
many happy hours arguing over things like this. 

MR. LINDGREN: Q. Perhaps I can just 
simply ask you this: In your personal or professional 
opinion, Dr. Euler, are there candidate species for 
thisPirscethat aresncot=—-— 

DR. EULER: @eAsce eres. eres, mm=hnn. 

Q. And can you give us perhaps a few 
examples of those candidate species? 

A. Now, we are still talking about the 
plants list? 

OP NOyebirds: 

A. Or is this everything? 

Q. This is everything. The rare, 


threatened, endangered species list that the Ministry 
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puts out annually. Are there candidate species in your 
opinion that should be added to that list. I believe 
your answer was yes? 

AteaYveah:) .Andénowil metryvingetosthinkror 
an example, right, because that is what you want. 

Osan nati seracgnite 

A. Well, probably some of those species 
on the rare bird survey that FON is conducting would be 
candidates for that list. 

MS@iMURPHY: @iethinkethe.oniginal 
question was: Are there candidates, and the witness 
said yes. He didn't say anything about in his 
professional opinion about anything. He said, yes, 
there are. And I don't know how he can out of his head 
give a list, he's already said he can't. 

THE CHAIRMAN: Well, even if there are 
candidates for the list, doesn't it have to go through 
the process that we heard about earlier in terms of 
some degree of consensus reached amongst those who 
compile the list until-- 

DR. EULER: Yeah. 

THE CHAIRMAN: --there is some kind of 
understanding about which one should be officially 
included and which ones shouldn't be? 


DR. EULER: Yeah, and you review the data 
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so you try to make the decision as objectively as you 
can. And right now FON, for example, is spending a 
fair bit. ofmeffort with Ministry support to do that, to 
collect data about this list of birds that are 
candidates for that rare listing, and it's just a bit 
premature to comment on that because the data are not 
in, they are being collected. 

THE CHAIRMAN: Well, what is the point, 
Mr. Lindgren? Suppose there is a candidate specie that 
three months from now is going to be on the list, is 
not yet on the list, where are you going with this? 

MR. LINDGREN: Well, the point simply is 
this, I intend to go no further. If there is a species 
that is to be added this year or next year or the year 
after, that particular species will not have received 
or is unlikely to receive AOC protection unless and 
until it appears on the endangered species list. That 
is how I read this. 

THE CHAIRMAN: Well, that I don't believe 
is the evidence. Is that the evidence of the panel? 

DRae EULER:= Noy no, it isn't, Mr. 
Chairman. @No, Gat ‘stnot: 

THE CHAIRMAN: If somebody expresses a 
concern whether or not it's on the list, as I 


understand it, the Ministry will respond by treating it 
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under the AOC planning process. 


DR. EULER: Yes. 

MR. LINDGREN: That is the evidence of 
this panel, sbutelimesavingato vou, Sineathaters our 
concern. I will have to address that in our own case, 
because it's clear that we are not going to get very 
much further here. 

THE CHAIRMAN: Very well. 

MR. LINDGREN: Q. However, Dr. MacLean, 
turning to you, we have reviewed your CV and it's quite 
clear that you have an extensive background in the area 
of fisheries and fisheries management. 

DR. MacLEAN: A. Yes, I do. 

Q. And you are now the Director of the 
Wildlife Branch? 

Aa BLeSEaeie am. 

Q. When can we expect to see some of the 
fish which appear on the COSEWIC list, such as the 
Aurora Trout, which appear in Ontario but which are not 
currently on the endangered species list? 

A. I have no idea. 

Q. Can you confirm for me that to this 
date there are no fish species listed on the endangered 
species list? 


A. I can confirm that, yes. 
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Q. Why is that, Dr. MacLean? 

MS. MURPHY: Mr. Chairman, I'm really 
trying not to interfere with my friend, but there 
really has been a lot of evidence already about how 
species are added to these lists, about status reports 
and how COSEWIC works and, in fact, even about the 
Aurora Trout already in the hearing. I'm just 
concerned that we are going back over old ground. 

THE CHAIRMAN: Well, Mr. Lindgren, 
without going through the evidence as to how they get 
on the list, let's confine your questions to the 
monitoring aspects, how these species when encountered 
are dealt with. I think that is appropriate for this 
panel. 

MR. LINDGREN: Well, perhaps I can ask 
the more general -- well, perhaps first we can ask Dr. 
MacLean for his response to that comment. 

Q. When these species are encountered, 
how are they dealt with? 

DR. MacLEAN: A. What species are we 
talking about? 

Q. Well, I've just given you an example 
such as the Aurora Trout which is COSEWIC listed and 
appears in Ontario but to this point has not appeared 


on the endangered species list. 
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A. I have not been involved in any 
process that would give me background to talk to that. 

Q. All right, thank you. Perhaps I can 
ask you a more general question then. With respect to 
monitoring and the evidence of this panel, in your 
professional opinion, what is the single most important 
shortcoming of the Ministry's fisheries database from 
this perspective? 

From a monitoring perspective, in your 
professional opinion, what is the most important 
shortcoming in terms of how forestry or timber 
Management operations affect fisheries populations? 

MS.) MURPHY:s Ie thinkethat®is: two 
different -- at least two different questions. I'm 
NOts a 

THE CHAIRMAN: What do you mean by 
shortcoming in what, the data? 

MR. LINDGREN: A shortcoming in either 
the existing data knowledge or shortcoming in the way 
that knowledge is accumulated with respect to those 
impacts. 

THE CHAIRMAN: On fish? 

MR. LINDGREN: On fish. 

THE CHAIRMAN: From forestry operations? 


MR. LINDGREN: Correct. 
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THE CHAIRMAN: If in fact this panel 
agrees there is a shortcoming. 

DR. MacLEAN: I think we have indicated 
quite clearly that we have a large number of 
uncertainties in the area of timber 
management/fisheries interactions because there has 
been a lack of data collection in Ontario that would 
allow us to relate knowledge from elsewhere to the 
Ontario scene. 

MR. LINDGREN: Q. Okay. Thank you. 

Mrewcary, Cal. ask you to Curn to 
Exhibit 954 which is the policy and procedures for 
processing infractions under the Crown Timber Act. 

Do you have that document, Mr. Cary? 

MR CARY. =A. Yess) l doy 

Q. I do have a few questions of a 
general nature about this document, Mr. Cary, but 
before I enter into that discussion, perhaps as a 
preliminary question, can you please advise me that 
once penalties have been assessed and collected, where 
does that money go; is it forwarded directly to the 
Treasurer of Ontario or is it retained in the district 
office? 

A. It's forwarded to the Treasurer of 


Ontario, I believe. 
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Q. And once the Treasurer of Ontario has 
that money, is it earmarked or rechanneled back into 
the timber management program? 

A. It's not earmarked. 

Q. In light of that answer, Mr. Cary, 
would you agree with me that this in effect provides a 
disincentive for district managers to investigate 
infractions and to impose penalties? 

THE CHAIRMAN: Oh no, no. That is a 
assuming, Mr. Lindgren, that charges are going to be 
laid or penalties assessed solely for the fact that it 
may benefit a district. 

MR. LINDGREN: No. 

THE CHAIRMAN: That would be an improper 
motive to impute upon any enforcement agency. 

MR. LINDGREN: No, I‘'m not imputing an 
improper motive, I'm looking at it from a cost/benefit 
perspective. 

Why would a district manager spend staff 
time and his own staff budget in order to fully 
investigate these infractions as per this policy only 
to.collect, S10? 

THE CHAIRMAN: I would suggest because 
it's his duty to enforce the legislation, just like 


it's his duty to carry out any other activities within 
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his mandate. 

MR. STRAIGHT: Mr. Chairman, and as a 
past district manager I can confirm that for you. That 
was not a factor. 

MReBCASSUDYcreRwoOrry, Mr. eStraigqntee@_ If 
it's Forests for Tomorrow's suggestion that in some way 
a district manager or whoever has responsibility for 
laying a charge would lay a charge solely that he would 
generate funds for his program. 

MR. LINDGREN: That is not the 
suggestion, sir. 

MR OECASSLUYc oy ourarelgoing®to hearva lot 
of complaint about that because that is an improper 
motive. 

THE CHAIRMAN: Well, that is exactly why 
I jumped in. That line is totally inappropriate. 

MR. LINDGREN: And that, sir, was not the 
line of questioning I was about to embark upon. 

MRIS IGASSLEDY -aGood. 

MR. LINDGREN: Q. In any event, I would 
ask, Mr. Cary, to turn to the first page of the 
procedure in this document, not the policy but the 
procedure on the next page. 

MRERICARY + iA Pele haveathar:: 


Q. There is an indication that a person 
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who cuts, hauls or is in possession of Crown timber 
without authority may be subject to one or more of the 
three proceedings listed there. The first is criminal 
prosecution for Theft under the Criminal Code. 

Now, Mr. Cary, are you aware of any theft 
charges that have been laid by the Ministry under the 
Criminal Code in relation to Crown timber? 

A. I'm not personally aware of any of 
those. 

Q. Is any other member on this panel 
aware of theft charges in relation to Crown timber? 

MR. STRAIGHT: A. I have heard anecdotal 
evidence to that point, that that has occurred. 

Q. On the basis of that knowledge, Mr. 
Straight, would it be your position that theft charges 
are frequent or infrequent? 

A. In my own personal experience I have 
not personally witnessed any. 

THE CHAIRMAN: I think you can assume 
from the panel's evidence that they are probably not 
that frequent. 

MR. LINDGREN: Thank you. 

Q. Then turning to the third proceeding, 
it's indicated that the Ministry may undertake a civil 


action to recover the value of the timber. And, again, 
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I would like to ask you, Mr. Cary, are you aware of any 
such civil actions? 

MR. CARY: A. I am not personally aware 
of any civil actions. 

Q. Is any other member of the panel 
aware of such civil actions? I take it that the 
answer is no, Mr. Cary? 

A. That I believe is the consensus. 

THE CHAIRMAN: Does that answer, Mr. 
Cary, include not the value of the timber but to bring 
civil action to recover the fine imposed? There have 
been those types of actions; have there not? 

MR. CARY: The civil action is described 
on page 2 of this procedure. 

THE CHAIRMAN: I take it there is an 
action, as I read the Act, that the Minister can bring 
to recover a fine which an alleged person who has been 
assessed a penalty fails to pay? 

MRes CARYem eli don teknoweriv that«is «the 
party orenot.meLtesaysmnere:: 

"Common law provides remedies for an 

owner whose timber has been taken without 

consent." 

And that is the opening sentence of that 


particular part of the procedure. The two main 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28340 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


remedies a court actions for trespass and for 
conversion. 

Soml) can #) ——-iile am "Sorry, oe Mra chairmang.s L 
don't know the answer to your question. 

THE CHAIRMAN: Okay. I think what you 
are saying is, you are not aware of any actions to 
recover the value of the timber, but surely there must 
have been actions to recover the fines imposed which 
were not paid; would that not be the case? 

MR. CARY: Yes, I believe there is. 

THE CHAIRMAN: Because I think if you 
take a look at the Act, the Minister assesses the 
penalty, sends out a letter and says to somebody pay 
this amount. If that person fails to pay that amount, 
the Minister can then bring an action for the recovery 
of the penalty. 

And I would think that not everyone - I 
have no knowledge of course - but Tewould= think that 
not everyone would necessarily respond to the letter; 
like the Ministry might have to take the second step to 
recoverg@ite 

MR. CARY: I believe I found in procedure 
TS020703, which is the last procedure: 

"If a refuses to pay a penalty, advice is 


to be sought from Legal Services Branch 
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and recovery of the penalty may be placed 

in the hands of the court or the central 

collection agency. If a penalty is not 

paid by the last day of the year 

following, the licence may be forfeited, 

penalties are subject to interest 

charges." 

THE CHAIRMAN: And I think there is a 
two-year limitation period on that; is there not? 

MR. CARY: I'm unable to answer that. 

MS. MURPHY: Yes, Mr. Chairman, your 
interpretation is correct, that the Minister can also 
undertake court action in situations where the person 
refuses to pay. Our information is that that set of 
circumstances is also unusual. 

THE CHAIRMAN: Okay. Thank you. 

MR. LINDGREN: Q. Mr. Cary, then aside 
from the civil action to collect unpaid penalties, I 
take it then that you are unaware of any court actions 
that were brought in trespass or for conversion, the 
remedies that we were looking at a moment or two ago? 

MR. CARYce@-Anmenl nat Psacorrect. 

Ora Giianksyvounurcanel ask tyouytopmturn ato 
page 7 of the procedure. And here on page 7 begins a 


discussion of the practices for penalties under the 
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Crown Timber Act or regulations. 

It continues for a few pages, and then on 
page 10 under the paragraph entitled: Uniformity, we 
found some statements that are relevant to the 
discussion we started yesterday; and, that is, the 
principles that are to be applied in imposing and 
assessing the penalties under the Crown Timber Act. 
The opening of this paragraph provides: 

“Each person who has jurisdiction to 

levy a penalty shall attempt to levy 

Similar penalties in similar cases." 

And then the paragraph goes on to list 
five general principles that may be of assistance to 
persons imposing penalties; is that correct? 

Amer ha tesiscormect-. 

Q. Now, looking at guiding principle No. 
3, there is an indication that: 

"Where the infraction is flagrant, 

destructive or repetitious, a penalty of 

three to five times the stumpage charges 
ought to be considered depending on the 
facts Fra: 

And I think that was the thrust of our 
discussion yesterday, it's a highly fact specific; is 


that correct? 
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Aw Yess 

Q. Is it fair to say then as a general 
principle that the most severe penalty; i.e., three to 
five times stumpage charges are reserved for what the 
Ministry regards as the most serious offences. 

A. “Yes; “for that: particular.infraction. 

Q. Thank you. Now, a few moments ago 
you just referred to the second procedure that is 
attached to this exhibit. If I may ask you to turn to 
that procedure which is simply entitled: Penalties. 
And the second paragraph on the first page indicates 
Chat.: 

"A licensee's or timber operator's 

cooperation and understanding of Ministry 

legislation, policies and guidelines 
takes precedence over punitive measures 
to deal with offences." 

Does this mean, Mr. Cary, that if a 
person does not understand the legislation or the 
policy or the guidelines that person will not be 
penalized or is less likely to be penalized? 

A. No, it does not mean that. 

Q. Well, I'm unclear as to the meaning 
of that statement, and perhaps you can very briefly 


clarify it for me. 
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I'm unclear as to why the Ministry 
apparently is taking the position that so-called 
punitive measures to deal with offences wouldn't 
generate the cooperation and understanding of Ministry 
legislation, policy and guidelines? 

A. Well, I think it's meant as a general 
guiding principle to field staff and we believe, and I 
think it's been an effective way of dealing with timber 
operators in obtaining their cooperation and 
understanding, and that has been our philosophy for 
some time now and we feel that's the appropriate way. 
It doesn't mean to say we don't assess penalties, it 
means that is our approach. 

Q. On paragraph 2 of this page, Mr. 
Cary, there is an indication that: 

"If the offence is continuing on a 

licence, the Ministry is authorized to 

withdraw the approval to cut in the area 
involved. This effectively stops the 
infractions in that part of the licence 
though monitoring is necessary to ensure 
that infractions do not continue in the 
remainder of the licence." 

First of all, are you aware of situations 


caught by that paragraph; are you aware of situations 
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where the cut approval has been withdrawn? 

A. I have never personally withdrawn a 
cut approval, so I cannot recall any situations. 
Perhaps somebody else on the panel. 

Oe aires Gordon2 

MR. GORDON: A. I am aware of one 
situation where we didn't specifically withdraw the 
total cutting approval, but what we did is we withdrew 
the authority to cut within the area where an 
infraction had taken place. 

Q. Does any other panel member have 
anything to add in terms of experience with this 
paragraph? 

MR. TWORZYANSKI: A. I'm familiar with a 
Similar situation as described by Mr. Gordon. 

Q. Thank you. Now, there is a reference 
in the passage that I just read to the necessity of 
monitoring to ensure that infractions do not continue 
in the remainder of the licence. What form of 
monitoring would be carried out to ensure that 
infractions do not continue? 

MRE CARY: Awe CUM Inspections®would be 
carried out. 3 

Q. And where the cut approval has been 


withdrawn, would the frequency of the cut inspections 
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be increased? 

A. There would be no cutting there. 

Q. But to ensure that there is no 
cutting, would -- 

A. We would make sure that there was no 
cutting there. 

Q. I'm asking above and beyond the 
normal frequency of the cut inspections, in this kind 
of situation would the Ministry get out into the field 
more often? 

A. If that was considered appropriate 
they would. 

Q. Okay, thank you. Now, on page 2 and 
3 of this procedure, Mr. Cary, at the bottom of page 2 
and again continuing on to the top of page 3 there are 
a number of different penalties that may be charged 
against an offender under the Crown Timber Act, Section 
48, and at the bottom of page 2 there is an indication 
that: 

"A penalty of one to five times stumpage 

may be imposed for the offences listed 

thereunder such as cutting without 
approval or cutting without a licence." 

And I think this confirms the broad range 


of discretion that we were speaking of yesterday; is 
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tChate corrects MreeCary, the @ract, thatstherdistrict 
manager has the discretion to impose anything from one 
to five times stumpage for those enumerated offences? 

A. And for those penalties that he can 
assess, which is less than $2,000. 

Ore Wellaeechat sacorrect. 

A. Yes, you are right. 

Q. And then on the middle of page 3 we 
see certain penalties that have been established for 
wasteful practice. And these appear to be automatic, 
there is no discretion, these are just simply flat 
penalties to be imposed where wasteful practices have 
been detected; is that correct? 

Atlant. SeCOrrece. 

Q. Now, looking at these very briefly 
it's indicated that: 

"$2 will be the penalty for each piece of 

merchantable timber not utilized, $3 for 

each high stump, $5 for each tree left 
standing that the offender was licensed 
to cut, and $10 for each lodged tree." 

Now, is it fair to say, Mr. Cary, having 
regard to those penalities, leaving a piece of 
merchantable timber on the ground to rot will attract a 


lower penalty than leaving a tree standing? 
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Aww Well, sifsvyouslooksatsitvlike that, 
yes, except a tree standing can contain quite a few 
pieces of merchantable timber. This is for a piece of 
merchantable timber, it may be less than the length of 
the tree. So there could be more than one piece per 
tree. 

Q. Well, I'm unclear as to the rationale 
behind that, particularly when I look at the $10 
penalty for each lodged tree. It seems to indicate 
that leaving the piece of merchantable timber on the 
ground to rot will attract a lower penalty than if it 
were left standing or if it were lodged in other trees. 

MS. MURPHY: If I could just point out 
that the values that are set out here come from the 
regulations. 

MR. LINDGREN: I'm aware of that, Ms. 
Murphy. 

MS. MURPHY: That's fine. 

THE CHAIRMAN: Okay. But if they come 
from the regulation or the statute, Section 48, where 
is your line of questioning going? That is set by the 
Legislature. 

MR. LINDGREN: Well, presumably -- 

THE CHAIRMAN: What can the Board do here 


in terms of changing any of that? 
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MR. LINDGREN: Well, I think we had this 
discussion a couple of weeks ago, Mr. Chairman. I 
think the Board indicated that it may be willing to 
identify certain recommendations in terms of amending 
legislation or the regulations. 

THE CHAIRMAN: That's as far as this 
Board could go-- 

MR. LINDGREN: That's correct. 

THE CHAIRMAN: --to recommend a change in 
the legislation. 

MR. LINDGREN: Now, we've heard evidence 
from this panel that the Ministry has in fact 
recommended further SRC Re to the Crown Timber Act 
that may or may not be passed by the Legislature. I 
take it that by and large the Ministry has some degree 
of influence over the amendments that are in fact 
imposed on legislation. 

Q. In fact, the question here is: Did 
these penalties that we find in the regulations 
originate from the MNR and, if so, what is the 
rationale for the discrepancies that we see, or are you 
aware of the origins? 

MR. CARY: A. I don't know what you mean 
by discrepancies and I know that the regulations, and 


that is where these penalties are laid out, have to 
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be -- can be recommended by MNR but they are subject to 
approval by the higher bodies. 

Ow eThat svrigqht.bladidniteaskemy 
question clearly, Mr. Cary. I was wondering whether 
these penalties were in fact recommended by the 
Ministry at the time the regulation was passed? 

A. I can't answer that question. iE 
wasn't involved in this particular revision of the 
Ontario regulations. 

QO: “Okay, ) thatvsstinewMr siGary .@n Canal 
ask you to turn to page 17 of this document. 

MR. MARTEL: Before you leave that, in 
the new proposed changes that you indicated were 
forthcoming, has MNR made a recommendation to adjust 
this? 

MR. CARY: What I remember saying was 
that we are moving away from penalties to fines and 
those fines were going to be based on severity of the 
offence rather than the value of the wood. 

MR. MARTEL: Okay. 

MRov LINDGREN: 230559 Ta mesorrys Mr. Carve 
could you repeat that last statement. 

MR.«2CARY< 2A. ow lehopesiecanse 1 saline in 
my discussion of the proposed amendments the Ministry 


was moving away from assessments of penalties to a fine 
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structure and for wasteful practices and unauthorized 
cutting we are moving away from assessing penalities 
for the value of the wood to fines for the severity of 
the offence. 

Q. And let me pursue that angle perhaps, 
Mr. Cary. Do you have page 17 before you, sir, page i7 
of the procedure? This is a precedent letter with 
respect to the imposition of Crown Timber Act 
penalties. 

As e@ePrecedent "No. ¢1? 

Q. That's correct. 

MS." MURPHY: *"ls that “page: 17. 

MRIS LINDGREN: Ove im flooking) atethe 
middle of the page, Mr. Cary. Can you quickly or 
briefly confirm for me that the stumpage fees vary for 
each species listed there? 


MR. ‘CARY:* ‘A:) Yes, ‘that’s -- well, two 


are the same but one is different. 


Q. So, for example, on this particular 
hypothetical, and I recognize it as a hypothetical 
situation, Mr. Cary, looking at poplar: cutting down a 
volume of 6.6 cubic metres will have attracted a 
penalty of $3.72, while cutting down a smaller volume 
of balsam; i.e., 4.5 cubic metres will attract a 


penalty that is approximately three times higher; is 
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that.conrect: 

A. seThat-sacorrect. 

Q. Why has the Ministry tied the quantum 
of the penalty to the value of the species? 

MS. MURPHY: There is a Crown Timber Act 
that does that, Mr. Chairman. The current situation 
under the Crown Timber Act is that the penalty is 
assessed based on the stumpage, and that is the 
evidence. 

MR. LINDGREN: My concern, Mr. Chairman, 
is that the penalties are only applied with respect to 
merchantable trees that may have been taken or cut and 
it takes no account of the habitat value or the 
aesthetic value of the trees that were taken. 

THE CHAIRMAN: But as we understand it, 
Mr. Lindgren, it's a result of the way the statute is 
formulated and the regulations enacted under that 
statute. 

Now, you may argue that that is 
inappropriate, you may argue that there should be 
another method of assessing penalties and another rate 
structure, if there is fines imposed, or other 
penalities other than fines. But bred is a matter of 
recommendations which may be put forward by MNR in an 


amendment procedure to the Act or anybody else, and 
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then it has to go through the normal amendment 
procedure for any Act of the Legislature and/or 
regulation. 

MR. LINDGREN: That's correct. 

O @eeAno ny question ftomMresCcary 1s: 851s 
the Ministry contemplating recommending such an 
amendment? 

MS. MURPHY: Yes, that is the evidence. 

MR. LINDGREN: Well, we will return to 
the Crown Timber Act in a moment. 

MR. MARTEL: Can I ask a question then. 
Mr. Cary, I think you just told me a few moments ago 
that you were trying to move away from this process to 
one of a system of fines based on the severity of the 
charges laid; is that not right, you're moving away 
from *=— 

MR CARY <ouelnatiis irioht: 

MR. MARTEL: You are moving away from 
thisesort  orething whicheieads’ to all kinds sof 
discrepancies? 

MR. CARY: Well, we are moving away from 
this particular system, Mr. Martel. 

MR. MARTEL: Right. So the question 
becomes almost redundant because Ministry has 


recommended a totally new procedure. 
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MR. .CARY<:«4 Thatws scorrect:. 

MS... MURPHY: pelhatws enaghis. 

MR. LINDGREN: Well, I will attempt to 
examine some of the recommendations that the Ministry 
is in fact making here. 

Q. For example, Mr. Cary, you have 
indicated that this penalty section will be replaced by 
an offence section of some sort; is that correct? 

MR. CARY: A. It will be replaced by an 
offences section. 

Q. Offences section. Are you telling 
me, Mr. Cary, that there will be specific offences 
enumerated in that provision, or will there simply be a 
general prohibition against operations that are carried 
out except in accordance with approved timber 
management plans? 

MS. MURPHY: Mr. Cary can probably give 
the information that was contained in the document that 
we provided to everyone, the Crown Timber Act, and the 
amendments, the document that described the situation, 
that is Exhibit 919. My friend is asking what it will 
say in the end. Mr. Cary can't tell that, of course, 
because it's a matter before Legislature. 

THE CHAIRMAN: All right. Well, let's 


look at 919, Mr. Lindgren, and base your questions on 
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that, if those are the proposed amendments. 

MR. LINDGREN: Mr. Chairman, my concern 
with Exhibit 919 is this: We have approximately 10 
pages of description of the Act as it now exists and 
only two brief pages on what the amendments are, and we 
are concerned about that. 

Now, we appreciate the fact that the 
draft Bill has not been introduced at this time, but we 
would certainly like some clarification or the amount 
of clarification that Mr. Cary is prepared to give on 
the proposed amendments. 

MS. MURPHY: What is the question? 

THE CHAIRMAN: Well, ask him the 
questions. He's here to give that clarification. 

MRE GENDGRENs= | That "s*rignt; sir. 

OFF Noweemre -Carys) getting=back# tormy 
question a moment ago that the Ministry is apparently 
doing away with the penalty provision. Now, is the 
Ministry recommending that the court be given the power 
to impose a fine based on stumpage fee; i.e., one to 
five times? 

MRS CARY<-45 Ay @eeNoteritY snot 

On Okave 

A. It's moving away from that. 


Q. That was not clear in you evidence 
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and that is why I sought clarification. 

THE CHAIRMAN: Well, he just stated that 
a couple of times. I don't know why it wasn't clear. 

MR. CARY: Twice. 

MR. LINDGREN: Well, perhaps the 
misunderstanding is my own, sir. 

Mr. Cary indicated that the penalty 
section that now exists will be replaced. My question 
was: Will the court be authorized to impose a fine 
that is analogous to the situation now, and I think his 
answer is no. 

MR. CARY: My answer is no. 

MR. LINDGREN: Q. So the court will not 
be empowered to impose a fine of five times stumpage 
for example? 

MR. CARY: A. We are moving away from 
the value of wood and the fines will be based on the 
severity of the offence. 

Q. There are a few other questions that 
IDuhavewabout, ‘this«matter a'MyssGaryv i eeyoussaid tthatent 
Will be an offence -- or the Ministry's recommended 
than an offence be established that would prohibit the 
carrying out of timber management operations except in 
accordance with approved timber management plans. 


And I'm wondering if this includes timber 
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management operations carried out pursuant to a 
contingency plan? 

Ameeres 1 cCedoes . 

Q. Okay, thank you. That was not clear 
as well. 

Now, with respect to the offence section, 
is the MNR considering or recommending implementing a 
ticketing system that would allow its field officers to 
issue tickets for offences under the Crown Timber Act? 

A. I can't answer that question, I don't 
know. 

THE CHAIRMAN: Well, there is an 
indication that whatever the offences are they are 
going to be in force by way of the Provincial Offences 
ACU: 

MR. LINDGREN: That's right, and at first 
instance that normally would entail the laying of an 
information under the Provincial Offences Act. 

THE CHAIRMAN: Well, obviously certainly 
it would: 

MR. LINDGREN: But certain procedural 
mechanisms have to be in place to allow for a ticketing 
system under the Provincial Offences Act, you just 
don't issue tickets. And that is why I was interested 


in asking whether or not the Ministry was recommending 
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that a ticketing system be implemented for all field 
staff to issue tickets in the field. 

THE CHAIRMAN: Well, I would suggest you 
are probably going to have that kind of question more 
properly dealt with by the legal department of either 
the Ministry or the Attorney General's Department 
Simply because once it comes under the Provincial 
Offences Act I think they get involved. 

MRia LINDGREN: @ Thatersetaiieaesir - 

Q. Returning to your evidence, Mr. Cary, 
you have indicated that maximum fines will be 
established for these offences. 

Are you in a position to advise me as to 
the approximate range of these maximum penalties or for 
which specific offences maximum penalities will be 
established? 

MRE. CARY SA. eNO. eel enor 

Q. Are you aware if minimum fines will 
be established for certain offences? 

A. The whole proposal is in the hands of 
Legislature drafters and I can't comment on that. I 
don't know what will be the final outcome of that 
process. 

Q. The question was: Has the Ministry 


recommended? Well, maybe perhaps I didn't make that 
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clear. Has the Ministry recommended that minimum fines 
be established for certain offences? 

AG Les: 

Q. Thank you. Now, perhaps returning to 
Document 954, page 10. In paragraph No. 4 it is 
provided that: 

"In recommending a penalty, some 

consideration ought to be given to 

eliminating or reducing any margin for 
profit that may be involved." 

Now, granted that this penalty system 
will soon be replaced by an offence section, has the 
Ministry recommended or proposed that the court be 
empowered to impose a penalty that in effect strictly 
removes profits that are generated by the commission of 
the offence? 

A. Could you repeat that question? 

MS. MURPHY: If this is being dealt with 
under the Provincial Offences Act, I would assume that 
the Crown Attorney would apply the normal criteria that 
would be used in a criminal case to recommend sentence, 
I would assume. 

THE CHAIRMAN: Well, not necessarily, Ms. 
Murphy. There has been recent changes to legislation 


whereby for certain illegal actions profits are removed 
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or taken back. I mean, certainly the Criminal Code 
provisions with respect to drug offences, for instance, 
springs to mind. So it is quite possible that this is 
within the realm of the Provincial Offences Act if it 
is stated by way of a section or something like that. 

MS. MURPHY: My point is simply this: It 
may well be within current sentencing practices in the 
appropriate circumstances, that would be a matter for 
the Crown Attorney, as I understand it. 

THE CHAIRMAN: No, but I think the 
Ministry, if they thought that this would be an 
appropriate deterrent for such action, it is certainly 
within their power to recommend that such a provision 
be included. 

MR. LINDGREN: Mr. Chairman, another 
example that springs to mind is the recent amendment to 
the Environmental Protection Act that gives the court 
that specific power. 

Q. And my question, Mr. Cary: Has the 
Ministry recommended that the court under the Crown 
Timber Act be given that power? 

MR. CARY: A. I'm not aware of any 
recommendation along those lines, no. 

Q. One final question on the proposed 


amendments, Mr. Cary. If I recall your testimony 
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correctly, you have indicated that the Minister will be 
given the power to make a restoration order where an 
offence has been committed or where the Crown Timber 
Act has been violated? 

A. To take remedial action. 

Q. To take remedial action. Does that 
include making an order that the environment be 
restored? 

A. It's our recommendation that the 
Minister be empowered to take remedial action and that 
remedial action will differ from situation to 
Situation, but environmental concerns obviously will be 
paramount there. 

Q. And I take it that the Ministry has 
recommended that the Minister be so empowered without 
the necessity of going to court, he can do that without 
Going) tor courte 

A. That's my understanding, yes. 

HEY CHALKRMAN: = = 1 amjnotssure, Ms. 
Seaborn, perhaps you could assist. 

The Minister of the Environment would, 
under his legislation, also have the power to step in 
and execute a stop order or something like that if he 
found an environmental practice to be such that it 


warranted such action. Is that not possible? 
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MS. SEABORN: Mr. Chairman, it is my 
understanding that those persons within the Ministry of 
the Environment that are designated provincial officers 
can always lay charges under the legislation that the 
Minister of the Environment administers. And that 
would apply to the provisions of the Environmental 
Assessment Act. 

MR. LINDGREN: Q. One final question on 
that matter, Mr. Cary. The Minister has been 
empowered, at least in the Ministry's recommendation, 
to impose an order that would in fact require remedial 
action. Has the Ministry recommended that the court be 
so empowered to make such a remedial or restoration 
order on its own motion or upon the motion of the 
prosecuter? 

MR.MCARY:3 BAG. Te dont teknowts Gia dahave 
to -- I can't answer that question. 

O.ee Very, Well. 

THE CHAIRMAN: Just as a matter of 
interest as well - Ms. Murphy, perhaps you could 
assist - are the employees or provincial officers or 
whatever you call them in terms of the Ministry of 
Natural Resources also responsible for the prosecution 
or is it left to a Crown prosecuter? 


MS. MURPHY: Well, at the end of the 
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document that we've provided, has indicated that when 
the legislation is amended the regulation would have to 
be amended to bring this into line. 

Right now - just a minute, what are they 
called, conservation officers - I keep wanting to call 
them Cer sea onat officers because of my jail work - 
conservation officers have certain authorities to lay 
information and so forth and then, of course, it goes 
to the Crown Attorney. I assume that is -- 

THE CHAIRMAN: Okay. But my question is: 
They don't carry forth the prosecution in court? 

MS. MURPHY: No. In the normal course, 
no, that's done by the Crown Attorney and I believe 
also the Legal Services Branch from the various 
ministries from time to time have experts in legal 
services that would undertake that from time to time as 
well. 

THE CHAIRMAN: Because that's the area 
where often when you have that situation-- 

MSta MURPHY.) That serignt. 

THE CHAIRMAN: --the offences can be 
dealt with in accordance with the mandate under which 
hee Occurred oif demight™ put at that way. Soothateat 
a remedial measure were requested, it is more likely to 


be requested by an officer of the Ministry under which 
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the offence or legislation occurred to be requesting 
that kind of thing, rather than a Crown Attorney that 
handles the criminal jurisdiction or quasi-criminal 
jurisdiction in general. 

MS. MURPHY: Oh yes. And my 
understanding is that in that kind of situation what 
would normally happen is that the responsible employee 
from the Ministry would be there to act as a witness 
rather than a prosecuter, right. 

THE CHAIRMAN: Okay. It is the same 
idea. 

MS. SEABORN: ~Mre° Chairman, just 1f7i1 
could assist. It is my understanding that certainly a 
large part of the Legal Services Branch at the Ministry 
of the Environment has spent doing prosecutions for the 
legislation that that Minister administers and, as Ms. 
Murphy pointed out, the designated provincial officer 
who is an employee of the Ministry would be there to 
explain why he or she laid the charges and to act as a 
witness. 

THE CHAIRMAN: And also to suggest what 
kind of remedial action or penalties might be 
appropriate to ask the court to impose. 

MS. SEABORN: That could very well be 


part of it. And, again, the solicitor with legal 
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services may very well have that recommendation as well 


after speaking with his or her officials. 

MR. CASSIDY: It may even have some 
federal involvement in the Fisheries Act as well, Mr. 
Chairman. 


THE CHAIRMAN: That's right. 


MR. CASSIDY: I would just seriously ask 


Ms. Murphy what work she did in jail. 

MRereGLNDGREN sO. “Mroeecary;,- Can Llask 
YOuSeCOmturneto Exhibi.ce950 /fpleasesr This tstthe 
document entitled: Summary of Infractions, 1969 to 
'87, Latchford Timber Management Unit. 

MRePeCANY feeaA, Trl navescthat ; 

Ome Gan=you -contirm Lor me, Mrs Gary, 
that this list contains some 35 infractions that 
attracted various penalties ranging from a penalty of 
$36.95 for a 1985 reserve trespass, this is found at 
page 3 of the document, that's the low end of the 
range, and the high end of the range is a fine for -- 
or a penalty of $4,464.18, this is found towards the 
bottom of page No. 2. Can you confirm that? 

Aw eves; Ll’ can=cOnLirmecthac. 


Q. Now, when I reviewed this procedure 


document, Exhibit 954, I could find no special guidance 


to managers as to when to impose penalties for reserve 
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trespasses or if penalties aren't to be imposed what 
the quantum of that penalty should be. 

So I take it, Mr. Cary, that a reserve 
trespass is simply assessed as a normal unauthorized 
cut if wood is taken? 

A. That's correct. 

Q. So, therefore, this penalty does not 
take into account the potential or actual effects on 
the resource values that the reserve was intended to 
protect? 

A. Well, it is an unauthorized cut and 
that's how the legislation is set out. So if you cut 
in an area that's not authorized for cutting, the 
legislation says this is the system that we use. 

Q. Okay, thank you. Now, looking at the 
bottom of page 1 of Exhibit 950, we see a reference to 
an unauthorized crossing and I presume that this 
resulted in a charge being laid under the Lakes and 
Rivers Improvement Act and there is an indication that 
that resulted in $150 court fine. 

Mr. Cary, can you advise me if this is in 
fact the one charge under the Lakes and Rivers 
Improvement Act that we saw in Ms. Murphy's letter 
dated March 13th, 1989? 


A. No, I cannot advise you that this is 
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the charge. 

Q. Okay, thank you. Now, earlier this 
morning Ms. Murphy indicated that there is a policy 
document of some sort that speaks to approval 
procedures under the Lakes and Rivers Improvement Act. 
It there a policy document that speaks to the 
enforcement of that legislation? 

MS. MURPHY: I advised this morning, I 
believe, that there is a policy document that told you 
when the Lakes and Rivers Improvement Act applied and 
how to apply it, this is already an exhibit, and that 
we do not have any further policies at the provincial 
level with respect to that legislation. 

The letter in the document refers to a 
number of these related policies about how to do this 
job. 

MR SsGENDGREN2""°O.” Mr. ‘Cary, are you 
familiar with this document? . 

MR ACARW 8 FAl= ~-No,)eLm not. 

MR. LINDGREN: My concern here, Ms. 
Murphy - and I am not familiar with that document 
myself because I haven't read it recently - can you 
perhaps indicate or undertake to indicate whether or 
not this provides any guidance to the enforcement or 


the enforcement actions that may be taken under the 
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Lakes and Rivers Improvement Act? 

It seems to me it is simply a document 
that governs application for approvals to construct 
water crossings, it does not provide any guidance in 
terms of the investigation and/or laying of charges 
under that legislation. 

THE CHAIRMAN: Well, is there an index to 
that document? 

MS. MURPHY: Yes. My friend can have a 
look at this document. It does not tell the officer 
how to lay a charge under the Lakes and Rivers 
Improvement Act. 

THE CHAIRMAN: And it doesn't give any 
direction with respect to the imposition of penalties 
other than stating what -- 

MS. MURPHY: No, because of these 
penalties -- the Lakes and Rivers Improvement Act does 
not result in penalties in the sense of the Crown 
Timber sActy iat resulttsiic count) action wor anfract ae 
would suggest, in the normal case it results in 
locating an area where someone is doing something 
Without approval, and I would suggest to you that in 
the normal case what happens is the person is advised 
that they need an approval and the rest of this would 


Kicks. 
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THE CHAIRMAN: I see. 

MR. LINDGREN: I think then, Mr. 
Chairman, the answer to my question is perhaps this: 
There are no policies or documents that govern as to 


whether or not charges should be laid under the 


legislation. 

THE CHAIRMAN: That appears to be the 
case. 

MR. LINDGREN: Q. Is that the case, Mr. 
Cary? 


MRE SCARY. (Ave) Wells that’s what; I 
understand from the last conversation, but I am not 
aware of that, I haven't read that document. 

Q. Assuming that is the case, Mr. Cary, 
there are no policies or documents that govern the -- 
that assist the Ministry field staff in determining 
whether or not a charge should be laid. In your view, 
what circumstances would lead field staff to lay a 
charge under that Act? 

A. I'm really not qualified to speak 
about the circumstances or anything to do with the Lake 
and Rivers Improvement Act, I'm sorry. 

MR. STRAIGHT: A. I may be able to help 
you a little bit, Mr. Lindgren. In terms of whether or 


not there are great -- first of all, I guess in terms 
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of direction, you should recognize that our primary -- 
the personnel who are primarily involved in enforcing 
Acts other than the Crown Timber Act are the 
conservation officers, which Ms. Murphy referred to. 

They are subject to fairly extensive 
training in terms of the meaning of legislation, its 
intent, the intent of the legislation, how to lay a 
charge, courtroom procedure, all of the necessary items 
that go into actually laying a charge and taking it 
through the court system. 

They would first -- obviously, ina 
normal course of events you have to recognize that 
legislation is a tool of management, that's its primary 
purpose, it is not the only one. 

In terms of the Lakes and Rivers 
Improvement Act, you have to look at the objective of 
the Act itself and its purpose and if we are talking 
about relative to water crossings, its actions are 
reviewed relative to potential impacts on fisheries, 
potential impacts on other riparian owners, potential 
upstream and downstream effects that may affect other 
uses or users in the area. 

7 So there is a great, usually a great deal 
of thought and effort that goes behind whether or not 


you would lay a charge in any instance starting, first 
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of all, with whether or not you have the necessary 
evidence to take that particular case through the 
courts and get a successful conviction. And quite 
often that would undertake -- may undertake a 
Significant amount of time and a significant amount of 
investigation and the recording of all of the events 
surrounding the particular incident. 

You may -- in the sense we also use, you 
know, in our policies of enforcement, it's not always a 
mandatory issue, we don't always go out and charge. It 
may well be that persuasion and cooperation in the long 
run with a particular individual will reinforce the 
need for management or the purpose of justice in the 
long run more so than the laying of a charge. 

There may be instances beyond the 
operator's control that make it unwise in a particular 
instance to lay a charge even though potentially it 
would appear that there might be one there. 

There are a great many things that enter 
intosit aiwi thoutscontinuingmont 

Q. I am aware of that, Mr. Straight, and 
I thank you for your answer. You may recall yesterday 
that we did discuss Exhibit 327 which is a document 
that provides some assistance in those kinds of matters 


to officers with respect to charges under the Fisheries 
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Act. And I am wondering why the Ministry has not 
produced a similar document for enforcement of the 
Lakes and Rivers Improvement Act? 

A. Well, I guess primarily because to 
this point in time we haven't felt it has been 
necessary, that the training that our officers receive 
is sufficient in terms of providing them with 
instructions on when and how to lay charges, that we 
expect our district managers and district staff to 
exercise judgment in how they go about managing 
resources using enforcement as a tool. 

Os ieThank you seeNow, @MrenCanye perrapse: 
can returnetoyyouvand ask®youstomturn: to =page =——sor 
Exhibit 951 which is a summary of the warning letters, 
1984 to '88 on the Temagami Crown Management Unit. 

Firstly) juste lookingtatme— 

A. May I ask you a question? 

OfpitCervtainive 

A. Who made this summary? I just want 
to be absolutely clear. 

Q. That is a summary that was prepared 
by an employee of the Temagami District Office. 

A. By an employee of the Temagami 
District Office. Ministry of Natural Resources? 


QO oSThatisecormrecth 
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A. Thank you. 

Q. Now, just looking at the first page 
Ofethis exhibit?eMrnseCary;, scan youtsimplysconfirm for 
me that this document lists 24 warning letters that 
were issued during 1984 to 1988? 

Agee eS jelecan*confirmethat, 

OeeetThankeyou. GeNowAeiite vsanot Pmy 
intention to go through all 24 warning letters and in 
fact I have absolutely no need to do so. 

However, there appears to be certain 
matters here that are not addressed by the procedures 
under the Crown Timber Act that we've just examined in 
relation to Exhibit 954 and, for example, if I ask you 
to turn to the third page of this document, there is a 
reference to a March, 1984 letter, or at least a 
discussion that was held with respect to seed trees. 

There is an indication that there were 
seed trees that were apparently taken or damaged and 
other seed trees were either poorly selected or not 
being left in sufficient numbers. 

Now, the action taken by the Ministry 
basically was to stress the importance of better 
supervision of cutting gangs. Now, given that seed 
trees are involved, could these infractions have 


attracted penalties under the Crown Timber Act? 
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Now, certainly the taking of a seed tree 
would certainly attract a penalty, but what about the 
matter such as poor selection of seed trees and 
insufficient number of seed trees, that would not 
prompt a penalty under the Crown Timber Act; correct? 

A. Yes, I believe you are correct on the 
poor choice of seed trees. 

Q. Are there in fact any charges that 
the Ministry could lay with respect to this matter, or 
is the Ministry simply restricted to issuing a warning? 

A. Specifically the poor choice of seed 
trees? 

OvemThatls@u2gnt. 

A. I don't think that's an offence under 
the Crown Timber Act. 

Q. Would you agree with me that there 
are important long-term implications with respect to 
the poor choice of seed trees or leaving inadequate 
number of seed trees? 

MS. MURPHY: This is one of those 
Situations you have a summary, you don't know the 
background. 

MR. LINDGREN: I am speaking generally, 
Mr. Chairman. 


THE CHAIRMAN: Well, okay. You can speak 
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generally, but I would suggest that it might be awfully 
difficult to lay charges, particularly if they were 
charges thatewents torcourts on*poor choice’ of 

something -- the exercise of poor choice on the part of 
somebody, it would be awfully difficult to prove that 
kind of state of mind that might be necessary to 
support a conviction under the Provincial Offences Act. 

Would you not agree, Mr. Lindgren? 

MR. LINDGREN: That may well be true. 
There are, however, other indications that inadequate 
numbers of seed trees were left. That surely is an 
objective assessment perhaps that could be scrutinized 
by the court. 

MR. CASSIDY: Perhaps we are at the point 
where we require expert evidence on the part of the 
prosecution and it could very easily be refuted by a 
defence expert. I mean, that burden of proof of course 
is beyond a reasonable doubt. 

THE CHAIRMAN: See, it may well be that 
that are certain categories of offences that have been 
specifically left out of the legislation because the 
degree of proof and the burden of proof on the 
prosecuter would be such that convictions would be 
extremely rare and probably it wouldn't be worth the 


effort to carry it through the court system, and that's 
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those offences which aysenk a matters of judgment on 
the part of operators as opposed to taking something in 
an unauthorized way; for instance, without a licence or 
something like that. | 

MR. LINDGREN: Q. Perhaps my concern can 
be illustrated by the following question, Mr. Cary. 

In light of the silvicultural importance 
of seed trees, has the Ministry recommended that the 
Crown Timber Act be amended to expressly prohibit the 
taking of seed trees and/or has the Ministry 
recommended that specific or special penalties be 
imposed for that situation? 

MR. CARY: A. We haven't spoken to that 
specific situation in the proposed recommendations, 
but, remember, operations must conform to an approved 
timber management plan and contravention of the 
conditions of that approved plan is an offence and we 
can do something about it. 

O-renanktvoury. Can) Geask you tor timeco 
page 5 of this document. This refers to a July, 1984 
incident in which a cutting gang apparently pushed a 
skidder trail through a 60-metre modified management 
area surrounding Lake "A" and that prompted a letter to 
the company from the MNR notifying the company that the 


MNR must be notified prior to operations within the 
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MMA. 

Now, assuming no merchantable trees were 
damaged or taken here -- do you have that paragraph, 
Mr. Cary? 


Awe #Yesarlido. 

Q. Assuming no merchantable trees were 
damaged or lost in this situation, Mr. Cary, would you 
agree with me that no penalties could currently be 
imposed under the Crown Timber Act for this activity? 

A. It would depend on the prescription 
in the modified management area. I simply can't 
comment on that specifically. 

O-Revhemhypothetical{oMr wy Cary, is *this: 
Assuming no merchantable trees were taken or damaged, 
could the Ministry impose a penalty under the Crown 
Timber Act? 

A. Well, that may be just one part of 
the -- all I am saying is, if there was an expressed 
prohibition about access or skidding in that area, we 
might have been able to do something, and I can't speak 
to the exact prescription on that modified management 
area. 

Q. Has the Ministry recommended that the 
Crown Timber Act be specifically amended to prohibit 


this kind of activity? 
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A. As I said before, if there is a 
prescription and it is part of the timber management 
plan, part of the annual work schedule, and there is 
contravention of those conditions, then we can take 
action. 

Q. So I believe that your answer is no 
to my question? 

MS. MURPHY: No, I believe the answer is 
yes. 

MR'SICARY.:7 Yes 

MS. MURPHY: The question was: Are you 
talking about doing anything to deal with these 
Situations and the answer is -- 

MR. LINDGREN: No, but Mr. Chairman, in 
fairness, the question was simply: Has the Ministry 
recommended that the Crown Timber Act be specifically 
amended to prohibit this kind of activity within 
reserves? 

MS. MURPHY: Skidding within reserves, 
when you don't have approval? 

MR. CARY: If the prescription says no 
skidding within reserves and there is skidding within 
reserves, then we can take action. 

MR. LINDGREN: That's not the question. 


THE CHAIRMAN: It is our understanding, 
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correct’ the fboardm@ift it is wrong, as it not the icase 
that there is enforcement of unauthorized activity that 
is done in contravention of a timber management plan? 

Mie GARViee lilac. S=COnLeCt., Mr sechaLtnman. 

THE CHAIRMAN: So that if you have a 
timber management plan that contains various 
silvicultural prescriptions to it, if you breach the 
Silvicultural prescriptions you have breached the plan, 
you are doing something in an unauthorized fashion 
because the timber management plan authorizes you to 
carry out activity in accordance with the plan and, 
consequently, you can then take action under the Crown 
Timber Act; is that not the case? 

MRECARYEr es), Mrs Chairman, 

THE CHAIRMAN: So it is covered if there 
is a prescription; if there is a prescription, you 
breach the prescription, you are under the Crown Timber 
Acie 

There doesn't have to be a specific 
provision of the Act to deal with unauthorized skidding 
which is why they haven't probably recommended it. It 
is covered as a catchall in terms of breaching any 
silvicultural prescriptions in accordance with an 
approved plan. 


MR. LINDGREN: My question was simply 
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this, sir: Is there a specific provision that is 
contemplated or recommended by the Ministry that would 
expressly protect reserves or that directly speaks to 
reserves, and that the answer is no because it is 
already dealt with. 

THE CHAIRMAN: No, it is protected by way 
of the prescriptions pursuant to an improved plan. 
That's the way they go about protecting all kinds of 
values out there, through prescriptions. I believe 
that's the evidence that is before us. 

MR. LINDGREN: That is the evidence, but 
the latter part of that evidence was not clear until I 
posed the question. I was not aware as to whether or 
not the Ministry had recommended that specific offence 
sections be enacted with respect to reserves and the 
answer -- 

THE CHAIRMAN: No, because it is covered 
under the normal prescriptions pursuant to any timber 
management plan. 

MR. LINDGREN: The answer is no and 
that's the reasoning? 

THE CHAIRMAN: And that's the reasoning, 
as we understand it. 

MR. GORDON: Mr. Chairman, if I can be 


helpful. If you look at the current Crown Timber Act 
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and you turn to Section 26, part 4, it says there: 

"The licensee shall conduct all 

operations on his licensed area in 

accordance with the approved management 
plan or operating plan as the case may 
be." 

Ande ii eyow turn to Section’ 31: 

"Where a licensee contravenes any 

provisions of Sections 26 to 30 or any 

order of the Minister made thereunder, 
the Minister may suspend the operation 

of the licence in whole or part for a 

period not exceeding six months." 

So in the current legislation we have 
controls that are fairly straightforward. 

MR. LINDGREN: Q. I thank you for 
pointing those sections out, Mr. Gordon, but, as I read 
them, and as the Crown Timber Act now currently exists, 
where a licensee contravenes that prescription that 
contravention will not attract a penalty unless it 
involves merchantable timber and, more importantly, it 
cannot be prosecuted as an offence unless and until Mr. 
Cary's amendments have been processed? 

MR. GORDON: A. I am not a lawyer, but 


basically I think what it says, if you go against the 
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management plan, the Minister can make the decision to 
suspend your operations for up to six months. And 
that's what it says and I can't say anything further 
than that. 

OMY... sCaryveeecan Leask VOU, LOsLULIMLO 
BxnibicagS2i. 

MR. CARY: A. And a similar question, 
Mr. Lindgren. Who developed this? What I see is a 
list of MNR letters or memos. 

Q. The very same person that I indicated 
earlier. 

A. Selhankevous 

Q. Now, looking under the paragraph 
entitled 1987, this is found on the first page, four 
items down there is reference to a charge under the 
Lakes and Rivers Improvement Act with respect to 
improper culverts and silting of stream. 

Are you in a position, Mr. Cary, to 
advise me if this is the one charge under the Lakes and 
Rivers Improvement Act referred to in Ms. Murphy's 
letter? 

Ae «Noy Wik minot. 

Q. Now, looking at the first item in 
1987 and looking at the only item above that in 1988, 


there is reference to the use of a logging camp for 
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other purposes. Now, I am not asking for particulars 
on those situations, but what statutory authority here 
would the Ministry be relying upon? Is there a 
requirement that an operator use a logging camp for 
certain specified purposes? 

A. I believe that's the Public Lands 
Act. 

Q. And it is possible to lay a charge 
under the Public Lands Act for this activity? 

Ane Thates “correct”. 

Q. Has the Ministry prepared any 
document or guideline or policy to provide any guidance 
in terms of laying charges for this kind of situation? 

A. I don't know the answer to that 
question. 

Q. On the third page of this document, 
Mr. Cary, there is reference to a number of gate 
infractions and we find this again on page No. 4, a 
number of gate infractions. I assume this is an 
infraction under the Public Lands Act as well? 

A. That seems that way. Is it the same 
infraction that's shown on the first page? 

Q. Use of a logging camp. Well, my 
question is simply this: I take it that it is possible 


to charge under the Public Lands Act for gate 
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infractions? 

A. What do you mean by gate infractions? 

Q. Well, perhaps you can explain it to 
me. You just indicated that it is possible for the 
Ministry to -- I think this is the evidence of the 
Ministry, that it is possible for the Ministry to 
impose certain restrictions on access roads? 

A. On the use of roads, yes. 

Q. On the use of roads and it may in 
fact require gates to be locked-- 

A. Yes, it could be, yes. 

Os. —-=-for al period, of) times!) Now, if? that 
direction is contravened, I assume that could well be 
an infraction of the Public Lands Act? 

A. That's my understanding. 

Q. And, therefore, it is possible to lay 
a charge with respect to those incidents? 

A. Yes, that's my understanding. 

Q. And, again, has the Ministry prepared 
any particular policies or directives speaking to that 
particular matter; namely, gate infractions? 

Az $l dons#teknow< 

THE CHAIRMAN: Mr. Lindgren, we want to 
find a time to take a break. How long are you going to 


be? 
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MR. LINDGREN: 30 minutes more, Mr. 


Chairman. This would be a convenient time. I am 


moving into a different area. 

THE CHAIRMAN: All right. 
break for 15 minutes. 

MR. LINDGREN: Thank you. 
=—-—Recess “taken at’ 9:35-a-.m. 
--—-On resuming at 9:55 a.m. 

THE CHAIRMAN: Thank you. 


please. 


We will take a 


Be seated, 


MR eeULNDGREN? 10.2 .°Mrs Gary -cinsvyour 


evidence there is reference to the compliance 


monitoring that's carried out with respect to the 


construction of access roads. 


Ganeireaskevousco saturn nto fExhibit e923A. 


These are the FFT interrogatories filed by the 


Mingstny, #eCoudd Geask=yvo1ustosturn ‘to TOuestionine.~ 30, 


please. 


Now very quickly, Mr. Cary, the question 


posed asks for a list of the occurrences in which the 


location of an access road did not conform with the 


planned location and the Ministry's answer suggests 


that the Ministry was prepared to canvass districts 


that had plans prepared under the 1986 Timber 


Management Planning Manual, and subsequent to that 
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answer we did receive a supplementary answer and this 
is found on the following page. This is a list of 
seven recent occurrences where roads went outside the 
planned locations. 

Now, Mr. Cary, can you confirm for me 
that most of these occurrences appear to have resulted 
in warnings or letters to the companies involved; is 
that correct? I am looking at the right-hand column 
entitled: Action Taken. There's surely no charges 
under the Lakes and Rivers Improvement Act listed here. 

MR. CARY: A. I believe Mr. Gordon was 
involved in the preparation of this answer, so I would 
like to hand the table to him. 

Q. Very well. 

MR ..wGORDON@ Ap AEF OrMyourieinformation el 
was the one that canvassed the districts directly and I 
put together this summary table. Could you again 
please repeat your question? 

Q. The question was simply this: Can 
you confirm that the action taken by the Ministry in 
all of these occurrences amounted to written or verbal 
warnings to the companies involved, there are no 
charges under the Lakes and Rivers Improvement Act? 

A.) pThateswcorrecti ding thes case cofiethe 


fifth one on the list, as well for the portion of the 
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road that was outside the road corridor, no FMA road 
funding was provided to the company in question. 

Q. Thank you. I am interested in the 
Situation above that for the Romeo Malette Forest, 
there is an indication that the road crossed the creek, 
or a creek 400 metres from the planned location. Can 
you confirm for me that all water crossings are 
considered to be areas of concern? 

Ae Selercan. tmclank of@ any: that are not. 

Q. I believe the evidence of Panel 15 
was in fact that all water crossings are regarded as 
areas of concern? 

A. I can agree with that. 

Q. Now, next to that statement we find 
an assessment of the significance and the Ministry 
apparently determined that no detrimental effects were 
caused. Now, my question here is: Who made this 
determination? 

A. It would be field staff within the 
district under the direction of the district manager. 

Q. Would this normally be done in 
conjunction with Ministry of the Environment staff? 

A. No, it would not normally be done in 
conjunction with MOE. 


Q. One final question on this page, Mr. 
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Gordon. Is it the Ministry's position that these are 
the only examples of roads built under the new timber 
management planning process that have strayed from the 
original planned location without Ministry approval? 

A. Yes, that was the intent of myself 
canvassing the districts in the area of the 
undertaking. 

O. ®ThankGyou #eMrew Cary acanmes. toeturnetcc 
you. In your evidence you referred to operational 
audits that are periodically carried out and then you 
also referred to special external audits that are 
carried out from time to time and you've referred to 
the Baskerville Audit and the Provincial Auditor's 
Report; is that correct? 

MRatiCARY SeuA a. Thatesmconrect.. 

Q. Are you familiar with a document 
that's commonly referred to as the Kayll Report, 
Keay Lal, 

A. That's Professor Kayll of Lakehead 
University? 

On PeLCommect:. 

ALOelropinotefiani liar wien ethace report. 

Q. Well, it is our understanding that 
this was a report that was intended as a follow-up of 


some sort to the Dean Baskerville Audit. 
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Can you advise me whether or not this was 
a document that was prepared for or by the Ministry of 
Natural Resources? 

A. I'd have to look at the document, I 
anesOLry pel eam gustenot “familiar with it. 

DVeEeewasewrattcen by Dreekayll; I think 
he was a member of the faculty at Lakehead, but I don't 
know why or if he was commissioned by somebody else to 
write this. I'd have to have a look at it. 

Q. Does any other member on the panel 
have any information on this matter? 

THE CHAIRMAN: Are you going to produce 
the document? 

MR. LINDGREN: We don't have it. We are 
trying to determine what it is and where it is, and I 
am wondering if Mr. Cary can undertake to enquire if 
this in fact is a Ministry document. 

MS. MURPHY: Why doesn't my friend talk 
to me about this later and we can determine what it is 
andi 

MR. LINDGREN: Very well. 

THE CHAIRMAN: Perhaps maybe you should 
contact Dr. Kayll and ask him about it himself. 

MR. LINDGREN: Q. Now, during Ms. 


Cronk's cross-examination, Mr. Cary, she introduced 
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Exhibit 940 which is the report of the task force on 
FMAs and I think this was described as an audit of some 
sort, in loose terms, it is an audit of some sort of 
the FMA process. 

MR. CARY: A. Well, I said reviews, 
evaluations occur from time to time and I mentioned 
some examples of them and that is an example of an 
evaluation, review or an audit or a program conducted 
by some individuals. 

Q. Now, during her cross-examination, 
Ms. Cronk asked you some specific questions about a 
couple of the recommendations in this FMA review, and I 
would like to do the same. 

A. Did Ms. Cronk ask me or Mr. 
Tworzyanski? 

Q. Was it Mr. Tworzyanski? Maybe my 
memory is a little faulty here. 

MR. TWORZYANSKI: A. I believe it was. 

I also believe I indicated that this was not an audit, 
I characterized it as a report of the operations of the 
FMA program as seen through the eyes of a number of 
company people and Ministry people. I believe it's 
described that way in the report itself. 

Q. Thank you. Do you have the report in 


frontyof. you waMr Jelworzvanski.e 
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Peles aS aw mdb ler OLwLract=L do. 

Q. Can I ask you to turn to page 17 of 
this report. 

MRS. KOVEN: Excuse me, what is the next 
number, Mr. Lindgren? 

MR. LINDGREN: It is Exhibit 940. 

MR. TWORZYANSKI: I have page 17. 

THE CHAIRMAN: Go ahead, I will catch up. 

MR. LINDGREN: Thank you, Mr. Chairman. 

Q. At page 17 there is an indication in 
the middle of the paragraph that tentatively 13 
agreement holders reported either inadequate stock 
standards, MNR failure to meet the standards or both 
and this position was apparently corroborated by 
numerous MNR districts. And the problem is stated as 
follows: 

"The MNR has been unable to produce stock 

meeting the standards which it has agreed 

to do in the ground rules." 

Does the Ministry agree that this in fact 
has been a problem and, if so, has this problem had any 
effect on the restocking of FMA lands or the ability of 
these lands to reach free to grow status? 

MRY* TWORZYANSK LT "ALY Okay-” “You have’ a 


number of questions there, I will deal with the first 
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one. Yes, the Ministry agrees that it has been a 
problem to produce stock as described empirically in 
the ground rules. The ground rules were intended to 
describe stock in really a mathematical fashion which 
at times, I understand; it's: difficultsto produce’ to 
certain specifications be they weight, height or 
certain ratios. 

As to your second question as to whether 
that has had an impact on the ability to reach free to 
grow, I have a little difficulty in answering that 
insofar as I don't know how far back the problem goes 
and if it were a problem it wouldn't become apparent 
until later on in the development of the tree through 
its growth over, let's say, five to seven years. 

And I haven't heard any -- or in my 
experience I have not been made aware of any situations 
where improper stock or stock that didn't meet the 
standards was planted and then in fact did not proceed 
to grow. 

Q. Thank you. Can I ask you to then 
turn to page 18 and 19 of this document. 

A. I have page 18. 

Q. At the bottom of the page a problem 
is expressed in the following way: 


"Management planning has become 
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excessively complex, time consuming and, 
when applied solely by the book, of 
limited value in the minds of some 
agreement holders in the management of 
the agreement area." 

And at the top of page 19: 

"It is fair to say too that some 
agreement holders generally do not place 
enough importance on their management 
plans, sometimes placing no more effort 
than necessary to meet the bare 
requirements of the manual." 


Now, this appears to me to be a current 


or a contemporary concern and I am wondering 


Ministry is attempting to address this problem? 


A. It's a stated concern in terms of the 


Ofvethe ip lania--wor,, slitammsorryzounitterms of the 


of this particular document and the Ministry 


position is that the process as has been described and 


is being described here to the Board is the minimum 


requirements. 


And that's really all I can say. We 


won't approve a plan that does not meet the minimum 


requirements. 


Q. And as long as the plan meets the 


bare requirements of the manual it will be approved? 
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A. As long as the plan meets the 
requirements of the manual it will be approved, that's 
comnect: 

Q. Thank you. Now, further down on page 
19, under Recommendation No. 8, there is a 
recommendation that the TMPM, the manual be amended to 
streamline the public consultation process among other 
things. 

Can you advise me what actions are 
contemplated by the Ministry to implement this 
recommendation if the Ministry does in fact plan to 
implement this recommendation? 

A. The Ministry does not plan to 
streamline the public consultation process that's been 
described in these hearings. 

Perhaps by streamlining was meant the 
approval process for certain amendments and that, 
again, has been described in some detail by Panel 15. 
The Ministry has a position, it has been stated. 

Q. Well, we find reference to the plan 
amendment process at the top of page 20 and there is a 
recommendation that that amendment process be 
streamlined. I understand that would be the plan 
amendment process as currently set out in the Timber 


Management Planning Manual. Is this a recommendation 
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that the Ministry intends to carry out? 

A. Again, the Ministry intends to stand 
by what's been described in Panel 15 and at other 
points in the hearing. 

THE CHAIRMAN: Is basically, Mr. 
Tworzyanski, a catchall answer to these questions being 
posed, that what you put before the Board in terms of 
the planning process is what the Ministry is going to 
rely on and, to the extent this process answers any of 
these recommendations, that's what it is, and that you 
don't intend to go beyond what you put forward to the 
Board in terms of your application? 

MR. TWORZYANSKI: That's absolutely 
correct, Mr. Chairman. 

MR. LINDGREN: One general question 
arises from that, Mr. Chairman. 

Q. Is the Ministry intending to 
implement any of the recommendations found in Exhibit 
940? 

MSraMURPHYc ee Mvedatiacuity 2s =-— I mean, 
first of all, as I had mentioned yesterday or first day 
when this first came up, the document, as I understand 
it, deals with a number of administrative matters and 
so forth. There is a large number of recommendations, 


I am not sure that it is going to help unless we go 
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through all of them, Mr. Chairman. 

THE CHAIRMAN: In any event, to the 
extent that the Ministry is going to address any of 
these recommendations, would it be your position, Ms. 
Murphy, that you have done so on the application put 
forward to the Board? 

MS. MURPHY: With respect to the matters 
that you are hearing about in this hearing, the 
Ministry stands by the position in the evidence that's 
been put forward to you, that's right. 

MR. LINDGREN: Q. Has the Ministry then 
prepared an official response to this task force 
report? 

MR. TWORZYANSKI: A. I have no trouble 
characterizing an official response in terms of what I 
would say an unofficial report. 

The Ministry is currently contemplating 
dealing with some of the recommendations and, again, in 
the context that some of them cannot be dealt -- or 
will not be dealt with, nor can they be dealt with with 
respect to what's been put before the Board here, and 
we will continue to carry on business in the fashion 
that we are. 

And some of the other recommendations, 


I'd really have to go over them individually and 
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determine whether a response is going to be made or 
whether any particular action is going to be taken. 

Q. Well, I asked you if there was an 
official response. I was simply trying to determine 
whether or not there has been a written response by the 
Ministry to this report? You seem to have problems 
with the words official as opposed to non-official. 

Nor Themreport’ has ibeen, sto ey. 
understanding, debated within the Ministry. A number 
of positions have been discussed, some of those have 
been probably written down. 

Insofar as -- when you talk -- mention an 
official response, I think of something like the 
response that was made to the Baskerville Audit where 
the Ministry put forward a specific position. That 
kind of action has not been taken with regard to this 
report. 

Q. Can we expect to see that kind of 
action taken with respect to this report? 

AteeNorieladon tythinkgso.meAs I 
indicated, this is a report dealing with some 
operational matters and that type of action doesn't 
appear to be warranted. 

Q. Well, one of the operational matters 


that this document speaks to is monitoring, monitoring 
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in the field and, in that regard, I would refer you to 
page 27 of this document. In the last full paragraph 
halfway through there is an indication that: 

"The MNR in altering and approving 

company management plans has attempted to 

modify wood production operations to 
better provide for these other interests. 

These modifications often result in 

additional wood production costs, but 

given the lack of a database on these 
other resource values and the sometimes 
absence of on-site field inspections, 
these modifications are of questionable 
merit." 

MS. MURPHY: And this is about 
monitoring, this paragraph? 

MR. LINDGREN: Q. My question is this: 
First of all, can you confirm the statement that there 
is sometimes an absence of on-site field inspection 
with respect to these non-timber resource values? 

MR. STWORZYANSKiee A.) Sle can confirm™@that 
that is what is written and that is the opinion of the 
individuals who wrote the report. 

OQ. In your capacity as an MNR witness in 


this hearing, I am asking you to confirm whether or not 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28399 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


the MNR perceives that there has been an absence of 
on-site field inspections for these non-timber values. 

MSeeMUREHY -s)0lne fairness, ailadonit see 
that this is a reference to the monitoring after the 
plan is approved. I am just confused as to how this 
relates to the monitoring. Maybe I am just missing 
something. 

MR. LINDGREN: Well, it speaks to the 
monitoring and inventory issues that we have been 
speaking about consistently throughout this panel. 

THE CHAIRMAN: Well, Ms. Murphy, we are 
talking on-site field inspections with regards to 
non-timber values. To the extent that this is 
justifying what has been done or checking on what has 
been done, it could be considered monitoring to a 
certain extent. 

MS. MURPHY: That's my concern because I 
am not certain that this is dealing with checking what 
has been done. 

What they are saying is, as I understand 
what it is saying, due to the lack of data the 
modifications in timber plans are sometimes, it says, 
of questionable merit. As I understood it, they are 
talking about the information that's used and then 


subsequent to that a modification or, in fact, a plan 
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prescription fis®puc invplace. 

And I think what I understand this to be 
is, they are saying you shouldn't be doing that without 
doing the field inspection first and they are saying 
that sometimes it is done, that modification to protect 
non-timber values is done without having done the field 
inspection. That's*myoconcerns® Waustrthink tens ee 
other send foiwtne =.— 

MR. LINDGREN: Mr. Chairman, to 
paraphrase Mr. Tworzyanski's characterization of this 
document, it is a quasi-audit of some sort that has 
detected or at least identified a potential problem. I 
am asking if the Ministry conceives this as a problem. 

THE? CHALRMAN: #'Al1 rights Let's try and 
move this along. 

Mr. Tworzyanski, in your opinion is there 
a deficiency in the on-site field inspection which 
relate to then developing modifications in the planning 
process in the silvicultural prescriptions? | 

MR. TWORZYANSKI: Okay. My opinion would 
be that - how can I say it - you are asking me to go 
over a very, very large piece of area here. 

I could agree that sometimes there may be 
a lack of on-site field inspections that precede the 


determination of a set of activities that may follow. 
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I would not agree that that is a common practice. 

MR. LINDGREN: Q. Without these on-site 
field inspections, how is it possible to determine that 
the modifications are questionable? 

MR. TWORZYANSKI: A. Could you rephrase 
that? 

Q. There is an indication that given 
that these on-site field inspections are sometimes 
absent, the authors indicate that the modifications can 
sometimes be of questionable merit, and my question to 
you is: How can that determination be made unless and 
until the field inspections are made? 

A. I think you are confusing a couple of 
things here. What my understanding is of what the 
authors are saying is, that in some cases modifications 
have been requested to field practices that are going 
to be implemented and they are indicating that 
sometimes that they are asked to change their practices 
without having a field inspection done of what the 
SrIAtTOne sepErrTor COml asoccurminigT. 

And I believe you are somewhat confusing 
that with an ongoing operation and then asking for a 
modification to happen to that. That's not my 
understanding of what's described here. 


Q. Very well. My concern is what 
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happens up front and my final question on this 
particular matter is this: Without comprehensive field 
inspections, how do you know that you are not missing 
values, non-timber values that should be protected? 

A. Well, I think Panel 15 would have 
described that and Mr. Cary also indicated in part of 
his evidence that prior to -- we are really starting to 
go through the whole planning process again and the 
various forms of inspection or acquisition of 
information that can take place other than by being in 
the field. 

THE CHAIRMAN: Mr. Lindgren, the Board 
doesn't feel it is helpful to re-explore that evidence. 

MR. LINDGREN: Q. One final set of 
questions about this document. Can I ask you to refer 
to page 31. 

MR. TWORZYANSKI: A. Yes, I Nave page 
304. 

Q. At the last full paragraph there is 
an indication that: 

"It is clear that the reviews to date 

have not adequately addressed the 

Minister's requirement to report to the 

Legislature on the relationship between 


growth and harvest." 
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And then the problem is stated oul 
follows: 

"There is no accepted methodology for the 

accounting of the relationship between 

harvest and growth as required under 
sectroneo4ic)eofethe CrowneTimber Act.” 

Does the Ministry agree with this 
assessment of the problem and, if so, what does the 
Ministry intend to do about it? 

A. Yes, the Ministry agrees that there 
is no accepted methodology for making that 
determination and that is currently being addressed by 
our growth and yield people. 

OP seliankiweyoud GMr-0 Canyl imuyour 
evidence you indicated that the ultimate sanction for 
non-compliance with the terms of an FMA is termination 
of the FMA? 

MR. CARY: A. Was that my evidence? 

Q. That's found at page 31 of the 
witness statement. 

A. Yes indeed, sorry. 

Q. Can you confirm for me that no FMA to 
this point has been terminated in Ontario? 

Ascowess? Isican: 


Q. Would you agree with me that it is 
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extremely unlikely that an FMA will be terminated in 
Ontarior® Isnstetherelat-— 

THE CHAIRMAN: How can you ever make an 
assessment at this point in time, that's ridiculous. 

MR. LINDGREN: Q. Well, Mr. Cary, other 
than in cases of bankruptcy which, under the terms of 
the wEMAwais ys: 

THE CHAIRMAN: Mr. Lindgren, there is a 
discretion given as to whether or not an FMA can be 
cancelled. Surely that is determined by the facts of 
the situation when it comes up before the appropriate 
authority as to whether or not to cancel. 

MR CLINDGREN oe Tha tevseright Mr : 
Chairman, and my question is this: Are there any 
guiding principles or circumstances in the exercise of 
that discretion. 

THE CHAIRMAN: No, let's move on. That's 
a waste of time. 

MR. DP GINDGREN 3+) O05) Can@im@ask? yountor-turn 
to Interrogatcry (Question (NOW) Sie exnibit 92687 
Mr. Cary. 

Now, to paraphrase very quickly the 
question and answer here, Mr. Cary, we asta Livtneycut 
approval may differ from the silvicultural ground rules 


or the AOC prescriptions and, in essence, the Ministry 
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answer on this page and on the next page states that 
the cut approval must conform to the plan, but 
sometimes cut approval may be more detailed than the 
plan and, for that reason, it is usual to assess the 
clients with the details set out in the cut approval. 
Is \thatcornmect: 

MR. CARY: A. That is what the answer 
says. 

Oor pUstatelarretot say meMreeCary 7tthatathe 
Silvicultural ground rules for normal operation areas 
and for AOCs may also be quite detailed? 

A. Well, there will be a prescription on 
an AOC and there is silvicultural ground rules on 
normal operating areas, and in areas of concern those 
prescriptions would be precise. 

In the silvicultural ground rules, as you 
are aware, options are laid out for renewal. 

OpseeinethisBrecardvaMrns Carve rean Igask 
you to turn to page 54 of Exhibit 814. These are the 
excerpts from the Red Lake Crown Management Unit. 

MRS. KOVEN: What was that page again, 
Mr. Lindgren? 

MR. LINDGREN: That was page 54. 

MR a aCARY + 354°? 


MRS tb LNDGREN 620 weeCorrect: 
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MRSSCARY: Ale -Lehave’ Chat. 

Q. Now, reading across that table we see 
for the site class 2 black spruce sites there is a site 
description: very poorly drained organic soils, 
moderately wet and then we see the renewal treatment 
prescription of shear blading and so on. 

I'm not particularly interested in the 
details of the prescription, but I'm interested in the 
original site description. Is there an inspection or 
monitoring process in place that is designed to verify 
this original site classification? 

MS. MURPHY: At what point? 

MR. LINDGREN: Q. At any point during 
the preparation of the plan or after the preparation of 
the plan. 

MR2 *CARY:""A."* Well, the preparation’ of 
the plan, as I understand it, was discussed -- the 
specific preparation of this plan was discussed by Mr. 
Multamaki, Panel 15, and I presume that he went out and 
had -- he was aware of this site description -- sorry, 
he developed this site description as the plan author 
for the planning team. So what is there -- 

QO. My question is this: Is there any 
formal process by which that original classification or 


characterization of the site is verified at some point 
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or corroborated? 

A. Corroborated when? 

Q. Either during the implementation of 
the prescription or after the implementation of the 
prescription. 

My concern here, Mr. Cary, is that merely 
checking whether or not the present description has 
been complied with not tell you if the site 
classification or characterization is incorrect, and my 
concern is that if that original mistake is not somehow 
picked up, problems arising from compliance with the 
prescription may not necessarily be picked up as well, 
in fact that can be confounded if that site 
prescription remains unchanged? 

A. Normally after harvest there is a 
field inspection, and I described those inspections 
earlier in my evidence, and that post-cut inspection 
would refine and confirm the description, the 
prescription that was in the annual work schedule for 
this particular piece of ground. 

Q. And does that include the 
characterization of the site class, the site 
description that we find here? 

A. Yes, ina general sense. You would 


make -- yeah, you would match what you have there to 
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your prescription. 

Q. Okay, thank you. 

Mr. Gordon, in your evidence you 
suggested that the Ministry has no formal auditing 
process to check the quality of the planting done by 
FMA holders. Was that a fair restatement of your 
evidence on that point? 

MR. GORDON: A. I can't remember, but we 
do not directly check the quality of tree planting on 
FMA units because of the intent of the FMA agreement 
where we have given a lot of the responsibility for 
doing such things as that to the FMA holder. 

Q. If the Ministry checks only the 
stocking and if it's adequate and meets the 
specifications the payments will be made, the 
silvicultural payments will be made? 

A. What the Ministry does do before 
paying the FMA holder for a silvicultural treatment is 
ensures that the silvicultural treatment complies with 
the approved work schedule and meets the specifications 
outlined in the ground rules of the FMA. 

And so, for example, relative to tree 
planting, sometimes you will see in the ground rules 
that there will be a minimum of 1,700 trees per hectare 


planted, so the only “quality check" that they would do 
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in the very narrow sense of the word would be to check 
to see that that number of trees is existing. 

But we don't, for example, check the 
space between individual trees as we do on our own 
contracts. 

Q. Then presumably some time later, 
perhaps eight or ten years later, that stand may well 
be free to grow? 

ArteelrhateAismthe intent: 

Q. But it's also conceivable that after 
that period it may not be free to grow, perhaps through 
no fault of the FMA holder, the FMA holder may in fact 
have planted the stock, followed the prescriptions and 
the specifications and yet the plantation was a failure 
and, in that circumstance, Mr. Gordon, what the would 
the options of the Ministry be? What would the 
Ministry do in that particular set of circumstances? 

A. We would -- perhaps I will ask Mr. 
Tworzyanski to handle that question. 

MR. TWORZYANSKI: A. The FMA holders are 
required to have a stand reach a certain level of 
stocking at usually five years following implementation 
of the silvicultural.treatment. If that in fact does 
not happen, the FMA holder has to retreat that at their 


own expense. 
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There's no qualifications in there in 
terms of the situations or circumstances leading to 
that. If the silvicultural treatment is applied 
according to silvicultural ground rules and payment has 
been made the FMA holder, if that treatment fails, has 
to go back and retreat that. 

THE CHAIRMAN: At his expense? 

MR. TWORZYANSKI: That's correct. 

MR. LINDGREN: Q. And that is regardless 
of whether or not the failure is attributable to any 
actions on the part of the FMA holder? 

MR. TWORZYANSKI: A. There are no 
qualifications in the agreement that restrict the 
obliagationmtosretreatiee Ieshouldiciarifyiithat, other 
than natural disasters or aspects of that nature and 
then, of course, remedial action would be determined 
between the Crown and the FMA holder. 

Q. Tnethat kindof situationmistas 
conceivable that the action decided upon may well be to 
leave the land as NSR to guarantee that some sort of 
retreatment will occur? 

A. If a natural disaster occurred, for 
example? 

Q. That is one example. 


A. That's the easiest one to deal with. 
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For example, if the trees died because of drought or 
disease and the area was unregenerated, it wouldn't be 
reasonable to Teaye it in that state, the course of 
action would generally regenerate that area somehow. 

One DiEewOsborn, ecan, lebereoiys tCurnsto 
you. 

I don't think it's necessary to turn to 
your document, but at page 548 there is an indication 
that the monitoring of timber management effectiveness 
is intended to answer two questions: Is there 
sufficient volume today and will there be sufficient 
volume tomorrow; is that correct? 

DR. BOSBORNGOO7A .2 ) *That@s*theroverall 
objective of the purpose of the undertaking, yes. 

Q. And would you agree with me that that 
question can be boiled down to a single question; that 
is: Is the Ministry practising sustained yield on 
Crown lands in Ontario. Is that the essence here? 

Azba Yess in a way. 

Q. Well why? Can you please explain 
your qualification? 

AY BYes2 oe Pedonst Slikestyousbiindlinge#it®up 
in one bag. There is two distinct objectives: Am I 
putting wood in the door today, am I effective in so 


doing; and the second objective, and is what I'm doing 
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today ensuring to the best of my ability that there 
will be wood in the mill tomorrow. There are two 
distinct time horizons. 

Q. Don't they both amount to sustained 
yield? 

A. I will come back to my phrase again, 
yes, inaway. I'm not going to get hung up in a 
phrase. I told you what the objectives are and 
effectivenes measures. 

Q. Well, as you know, Dr. Osborn, the 
phrase ‘sustained yield' is defined for the purposes of 
FMAs in section 6(2) of the Crown Timber Act and, as 
the Board well knows, the definition of sustained yield 
there reads: 

"The growth means the growth of 

timber that a forest can produce and 

that can be cut to achieve a continuous 

approximate balance between the growth of 

timber and timber cut." 

Dr. Osborn, having regard to the 
definition of sustained yield in the Crown Timber Act, 
can you advise me if there is a formal process to check 
whether that sustained yield is in fact being practised 
on FMA lands? 


MS. BLASTORAH: Mr. Chairman, we had an 


Farr & Associates Reporting, Inc. 


24 


a0 


Osborn,Cary,Gordon, 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Lindgren) 


almost identical discussion between Mr. Castrilli and 
Dr. Osborn in, I believe it was Panel 3 or Panel 4, I 


believe it was Panel 4 many months ago. I don't see 


28413 


the point in going over this exact conversation again. 


MR. LINDGREN: Well, presumably his 
answer will be the same and the answer will be either 
yesicor Yano. 

MS-eeRBLASTORAH sm eWell ; oMr. eChaieman > 1 
donHitwsee a> 

THE CHAIRMAN: Well, I'm not sure that 
the answer was just a simple yes or a no. 

MS. BLASTORAH: It wasn't, as you may 
well recall, and having -- 

MR. LINDGREN: Well, perhaps I can 
rephrase it to elicit a yes or no answer. 

Q. Is there a formal process to check 
whether or not sustained yield is being carried on on 
FMA lands in Ontario? 

DR -MOSBORN : BeAcCH eThere! is®afpractice*as 
described in the reports that I described to you to 
look at the objectives of putting wood in the door 
today and having the forest in a state to put wood in 


the door tomorrow. The data that speaks to that are 


contained in the two reports that were described, both 


the annual report and the state of the forest report. 
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So, yes, there is a formal procedure to 
look at those two objectives. 

Q. Dr. Osborn, I have looked at the 
tables that will be set out in the report of past 
forest operations. Can you confirm for me that they 
only record what was done and free to grow survey 
results? 

A. Yes, the tables in the Timber 
Management Planning Manual at the moment speak to that, 
yes. 

Q. Would you agree with me that these 
tables do not show an evaluation of management 
effectiveness, they merely show whether you did what 
you planned to do? 

AcCweeAhe abut mtheyl dotspeakettouthe fitstsor 
the two objectives and the effectiveness of that. 

Q. Well, would you agree with me, Dr. 
Osborn, that to show the effectiveness of management, 
these tables would have to document the incremental 
change from the pre-harvest situation to the 
post-harvest situation and then this change would have 
to be compared to what you hoped to achieve. Isn't 
that the way management effectiveness is measured or 
monitored? 


A. Shorvsterms: 
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Q. Well, can't that be done in the long 
term as well? 

AtPeves;.andethat’s not the method=of 
doingese. 

Q. Well, Dr. Osborn, perhaps my concern 
can be illustrated or spoken to in this question. 
Would you agree with me that if you only evaluate how 
many hectares were cut or planted, you are only 
measuring the completion of short-term projects and you 
are not looking at the overall effectiveness of 
management? 

A. Yes. For those terms, yes. 

Owe Mr eeGordon, of havetwo'final 
questions for you; to do that, I would like to file as 
the next exhibit an answer to an undertaking that was 
provided by the Ministry of Natural Resources and the 
undertaking was to provide an update of page 12 of the 
Provincial Auditor's Report showing FMA expenditures. 

MR. HUFF: (handed) 

MR. LINDGREN: And while that exhibit is 
being distributed, Mr. Gordon, perhaps you can obtain a 
copy of Exhibit 936 which is your document on funding 
estimates. 

THE =CHALRMAN sf ExnloLc 7955. 


---EXHIBIT NO. 955: MNR answer to undertaking re: 
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update of page 12 of Provincial 
Auditor's Report. 

MR. LINDGREN: Q. Mr. Gordon, can you 
direct your attention to the year 1988-89 on Exhibit 
955, and can you confirm for me that a total of 
$79,141,000 were paid to FMA holders with respect to 
road building and silvicultural activities? 

MR. GORDON: A. Based on the piece of 
paper you put in front of me, that's correct. 

QOas9Nownlicouldfilisask you toaturn: to 
Exhibit 936 pages 5 and 6. Can you confirm for me that 
the money allocated in this current year, 1989-90, for 
the monitoring and inventory of non-timber values is 
$1,310,000? What I have done simply is add up the 
figures) ,pforesi tem NoxedlyjeNo Alo) i—s8lteand: 6d 42. 

A. You are going to have to go slower 
for me. I'm looking at page 6. 

Q. We are looking at pages 5 and 6. 

A.» Yes”. 

Q. We are looking at the money that was 
actually allocated to monitor or inventory non-timber 
resources, and I have added up the items that we find 
in No. 1, provincial effects/effectiveness monitoring. 

A. So that is 200, the 240 and the 70? 


Ose THA! strcorrect.. 
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A. Okay. 

Q. And then I have added No. 2 wildlife 
pop monitoring. 

oeeeRrdh t. 

Q. I have gone on to the next page, Item 
8.1, wildlife $625,000 and 8.2, ANSIs, we see that 
$75,000 has been allocated in this current year. 

APawAnd ethat tshouldetotal aaa? 

Ores eso. 2000.7 

AaaelLhatws scornect.. 

OMENOW paCanevyou, confirm that thati figure 
is approximately 1.6 per cent of the $79-million paid 
to FMA holders paid to last year? 

APenNdsthOlmedcoangathercalculation, mt 
appears to be reasonable that if you do that 
mathematical comparison that probably is the 
percentage, if there is a reason for doing it, that's 
COLDreCcL. 

OO.) Mr Cary, one. finale question forPyou. 
In your evidence and in the evidence of the other panel 
members we've heard a great deal about the activity 
that may occur after harvest in terms of monitoring and 
inventory work and compliance monitoring. 

In our view, there appears to be an 


imbalance between the amount of pre-cut inventory work 
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done by the Ministry versus the amount of post-cut 
monitoring work in that thete seems to be an 
overemphasis on the latter. 

My question is this, Mr. Cary: Would you 
agree with me that the MNR appears to put more effort 
into inspecting the results of a plan rather than 
gathering on-the-ground information to help formulate 
the plan? 

MR "GORDON; SA, S First “of tallow beforemnMr. 
Cary comments, I'm not sure you can directly make that 
comparison by doing a comparison of those two numbers 
that we agreed it was a ratio of about 1.5 per cent or 
whatever. 

What Exhibit 936 was intended to indicate 
to the Board was the additional monies MNR feels it 
needs to deliver the draft terms and conditions if so 
ordered, and that is all that was intended to do. 

So what“r'm*trying “toesay Ls, 9m =noc 
sure that your comparison makes eenean 

Q. Well, if we take the total of the 
money that is allocated for monitoring and inventory of 
these non-timber values, we factor in perhaps Dr. 
Euler's very rough estimate of the Wildlife Branch's 
budget of $10-million, we have a total of perhaps 


$1i-million for the delivery and monitoring of the 
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non-timber program. That still appears to be -- 

THE CHAIRMAN: It's a non-timber wildlife 
program. There are certainly other programs like 
tourism and, you know, I means there is other values 
out there upon which money is being spent. 

MR. LINDGREN: That's right. But I'm 
wondering that, given the difference between the money 
that is made available to the Wildlife Branch in terms 
of delivery of the programs - and I should point out 
that some of these programs are delivered on private 
lands and not just Crown lands - given that total which 
appears to be in the range of $11-million and looking 
solely, solely at money that is paid to FMA holders, 
there appears to be a great imbalance. 

And I'm wondering if that's indicative of 
the priorities of the Ministry of Natural Resources. 

MRE GORDON Ace Delinitely not. 

MR. LINDGREN: Thank you. Those are my 
questions. 

THE CHAIRMAN: Thank you, Mr. Lindgren. 

Mr. Edwards, are you ready to go? 

MR. EDWARDS: Yes. I probably need five 
minutes or so to set up, Mr. Chairman. 

THE CHAIRMAN: All right. Let's take 


break for 10 minutes and then we will come back. 
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---Recess taken at 10:45 a.m. 
---On resuming at 11:00 a.m. 

THE CHAIRMAN: Thank you. Be seated. 

MR. GORDON: Mr. Chairman, I have an 
answer to an undertaking-—- 

THE CHAIRMAN: Yes. 

MR. GORDON: --from Mr. Lindgren. With 
reference to Forests for Tomorrow's Interrogatory No. 
45 from Panel 16, I was asked to find out the area 
relative to Moosekull Lake where there was an incursion 
into the reserve and no penalty was processed. 

The area of the incursion was one 
hectare. 

THE CHAIRMAN: Thank you. 

Mr. Edwards? 

MR. EDWARDS: Thank you, Mr. Chairman. 

Mr. Chairman, my first area of 
questioning will be with respect to, really, I guess 
term and ?conditroneNotadmwhrcneisecune tepeort ol pase 
forest operations and I'll be asking some questions of 
the panel relating to the present Crown Timber Act and 
then leading into some of the issues of the proposed 
changes. 

Ms. Murphy sent to me a letter which 


addresses some of the concerns that I had raised 
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previously and I have some copies here. I'm going to 
distribute them because I think they will assist in the 
discussion. 

(handed) 

THE CHAIRMAN: This will be Exhibit 956. 
---EXHIBIT NO. 956: Letter from Ms. Murphy to NOTOA 

dated November 2, 1989. 

MR. EDWARDS: Do any of the members of 
the panel have a copy? I understand that you may. 

MR. GORDON: This is the November 2nd 
letter? 

MR. EDWARDS: Yes, the November 2nd 
letter, yes. Mr. Gordon has it. 

Mae GARY py es?. Tonave aucopy. 

DR. MacLEAN: Could I get one? 

MS. BLASTORAH: (handed) 
CROSS-EXAMINATION BY MR. EDWARDS: 

OsenNows, LTonote! thevydiscussionsof this is 
at pages 39 and 40 of the witness statement which would 
suggest to me I should be asking Mr. Cary or Mr. 
Tworzyanski about this. 

Could I have some direction on that, 
please? 

MR CARY: SLA. wuWhatepages 


Q. Pages 39 and 40 of the witness 
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statement deals with generally the issues of the 
amendments and, of course, Exhibit 919 is the 
correspondence respecting the Crown Timber Act anda 
description of the Act and proposed amendments. 

MR. EDWARDS: Mr. Chairman, you have 
that. I believe I advised Ms. Devaul I would be 
referring to that. And Exhibit 918 which is of course 
the legislation. 

THE CHAIRMAN: Okay. 

MR. EDWARDS: Do you have those, Mr. 
Chairman? 

THE CHAIRMAN: Yes. 

MR. BDWARUS 3 ©. lL. (Cay ;meieWie 
propose to put these questions to you, sir. 

MR. CARY: A. Yes, Mr. Edwards. 

Qe. oclDAniGM GOIngEtowaskByoOusto address 
yourself to Section 18 of the present Crown Timber Act 
ana Il will just readethat fintogthegrecond 7gif elemay. 
S@Chl ong Sesup sists. 

"A licence shall not be assigned, 

pledged or charged without the consent in 

Writing of the Minister and permission to 

cut timber on the licensed area shall not 

be granted by a licensee without the 


consent in writing of the Minister and 
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she is not, under any circumstances, 

bound to give such consent and she may 

impose such terms and conditions as she 
considers proper." 

Subsections is: 

"An assignment, pledge or charge of a 

licence or permission to cut ona 

licensed area does not have any force or 
validity unless the Minister has 
consented thereto in writing." 

Now, sir, I understand that the present 
interpretation of this section in its application is 
that if a licensee proposes to assign, in the legal 
sense of the word assign, a right to cut, that 
permission is required? 

A. That's my understanding. 

Q. And the words pledge or charge have 
very specific meanings in law; pledge perhaps similar 
to a mortgage, a charge is similar to a mortgage; that 
is to say, some type of title is granted toa 
particular piece of property. 

If it is to be pledged or charged, the 
consent in writing of the Minister is to be obtained. 

A. That's my Understanding, but I'm not 


familiar with legal terminology, I should tell you. 
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Q. Well, you may turn to your counsel 
for your assistance at any time in these discussions, 
Sir 

A. Good, thank you. I will be. 

Q. I expect you will be. However, 
applying the ordinary rules of the English language to 
Sections A"sin, =Ltvis Clearsthat gaglicencersnalleno. 
be assigned, pledged or charged without the consent in 
writing of the Minister. 

What then is the meaning of the words 
"and permission to cut timber on a licensed area shall 
not be granted by the licensee without the consent in 
writing’ =?" How, "Sir, ‘do vou wor "the Ministry sinterprer 
permission to cut? 

MS. MURPHY: And I believe it was to that 
very matter that I corresponded with my friend and have 
set out in that letter what would be the intention of 
that section. 

THE CHAIRMAN: Which is to enter into 
these third party agreements; is it not? 

MS. MURPHY: It is intended to deal with 
Situations where licensees intend to give away or sell 
their rights under a licence. 

MRS EDWARDS 22 0 s §eS1h el Sete ntendedmra 


deal with the situation where a licensee simply says to 
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somebody, you may cut in this area? 

MR. CARY: A. If we issue a licence to 
somebody and he has an approved plan and he has a 
cutiing approval, he can go ahead and cut. But Bt" s 
specifically issued to him, no one else can cut on that 
licence area unless he or she has the consent of the 
Minister. 

Q. That is your evidence, sir. I mean 
I'm delighted to hear if it is. 

MS”, MURPHY: aWelly) thatrisinote faim to 
the witness. I have provided to my friend a letter 
that deals with this matter and it's clear from - I 
attempted to make this as clear as possible in my 
letter - that the idea is that the licensee has the 
Tights to the timbersvandwcan cutstimber. 

The licensee can have his or her 
employees do that for him or her, the licensee can have 
a contractor do that for him or her, but they are 
exercising the rights of the licensee when they do 
thats 

THE CHAIRMAN: And they haven't made a 
formal assignment of those rights? 

MS47m MURPHY: eg 0Of uthose rights ,sthat‘s 
entirely correct. And if they ask a contractor to 


exercise those rights for them and then supply them 
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with their wood, they have not given away their rights 
to cut wood. 

THE CHAIRMAN: With the corresponding 
liability that they still remain liable for anything 
the third party may do. 

MS. MURPHY: That person is not the third 
party, in that sense, that's right. They have not 
given away their liability for anything that person 
does, that's right. 

MR. EDWARDS: I'm not certain I 
understood all that. 

OnF Duce Mr Cary. = a0e you auOoDpUMtiiec 
answer given by your counsel? 

MRS CARY SS” "Ay Yes, 17d0. 9.1L -MSOLE Vomit 
Chairman. 

THE CHAIRMAN: Thank God said Mr. Cary 
for that answer. 

MR. CARY:”"”" 1 Knew Ll d-calil on here 

MR® “EDWARDS: ~“Q=) Do yourtnen,= sit 
construe the words 'permission to cut timber on a 
licensed area' to require the consent in writing of the 
Minister? Any type of permission to cut will require 
the consent in writing of the Minister? 

MS* MURPHY: Again, lt) mean,  letnink ae 


have tried to make it as clear as possible that the 
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person that has the licence has an employee, I suppose 
in some broad sense they are giving their employee 
permission to go and cut. In that sense we would 
suggest that that does not require the approval of the 
Minister. By the same token, if that person asks their 
contractor to go and do that for them, that would not, 
in our view, require the consent of the Minister. 

THE CHAIRMAN: All right. Are you taking 
in a broad everyday sense that the licensee can, in 
efftect,., grant. thesrights, to; do the actual cutting! to 
anyone under their direction and control without 
getting the consent of the Minister? 

MS. MURPHY: Well, yes, except that I 
would suggest that that is not granting any rights. 

THE CHAIRMAN: Okay. 

MS. MURPHY: Right. 

THE CHAIRMAN: Granting permission to 
cut? 

MS. MURPHY: Asking a person to exercise 
their right is what they are doing. 

MR. EDWARDS: Well, Mr. Chairman, your 
point was the one I was attempting to make, the 
granting of permission to cut, does that require the 
consenteinawriting ,sOnpelts ethat—— 


THE CHAIRMAN: I take it this has never 
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been tested in the courts in terms of antes eal 
interpretation? 

MR. EDWARDS: No, I do not believe that 
it has, Mr. Chairman. It may be getting a test right 
now. 

Of Siw, ir aeticenseercontracts wi tims 
contractor simply granting permission to cut, making 
the person I believe what might be called a permittee, 
would that require the consent in writing of the 
Minister if there was a written contract? 

MS. MURPHY: And I can advise you that 
this is not a situation in which the Minister -- that 
is not a situation in which the Minister has ever been 
asked to or ever would be required, in our view, to 
give written permission. So the answer is no, I 
believe. 

MR. EDWARDS: And that is the 
interpretation that is applied to the words ‘permission 
to cut' when the permission is granted in writing. 

Q. What about if a permission is granted 
Simply orally, would the same interpretation apply to 
the words ‘permission to cut timber on a licensed 
area'? 

MRee §CAR Yc" (Aster FwOULGRthink= yes. 


On ePALIeright© Sor insSection ss sibel 
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LigseLaimetousayathatayousdon st seegthesgword wand"), 


after the word Minister: 


"A licence shall not be assigned, pledged 
or charged without the consent in writing 
of the Minister and permission to cut 
timber on licensed area shall not be 
granted. s-.wre Ge ceterarz 

You don't see that as in any way 
disjunctive, you see that as conjunctive? 

THE CHAIRMAN: Well, Mr. Edwards, in 
fairness I think we are getting into some fairly 
sophisticated legal interpretation and, quite frankly, 
I don't think you will ever get a definitive answer 
until a court has looked at it or someone as inferior 
as this Board. 

MRR EDWARDS + wO.s SWelly dviwilPeput ithe 
question with respect to subsection 2 then where the 


disjunctive -- or the more commonly disjunctive word 


or' is used: 
"an assignment, pledge or charge of a 
licence or permission to cut on licensed 
area does not have any force or 
Va lTaithy a 


Do you see permission to cut ona 


licensed area as being simply an extention of 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28430 


Straight,Euler,MacLean, 
Tworzyanski 
cr ex (Edwards) 


assignment, pledge or charge; is that your 
interpretation? 

Moi MURPHY <= @ves: 

MR CARYsSe Yes, Et aise 

MR. EDWARDS: Q. So any licensee -- 

THE CHAIRMAN: Don't feel any coercion 
here, Mr. Cary. You are free to contradict your 
counsel if you must. 

MReeCARY *) GAtamYy Deri. 

MR. EDWARDS: I must counsel the witness 
that Ms. Murphy has a large red button down here. 

MR. CARY: I hope she keeps pressing it. 

MRE? EDWARDS 78 Oe ore CO1nGst romeicnac 
point, may I assume that the assignment, pledging or 
charging - which are words which have legal impart - 
those situations where the Minister does require 
consent, could you describe them or embellish on the 
Situation where you would require consent? 

MS. MURPHY: Can I just make a 
suggestion. I mean, it might be fairer to everyone 
here to just take a couple of minutes and read the 
letter that I wrote in which I tried to deal with what 
I think is the issue, and rather than go through this 
step by step, maybe that would help. 


As I understood it was an issue that came 
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out of the issues statement and I thought it would be 
best to speak to my friend, clarify what the issue is 
and provide him with some information. 

MR. EDWARDS: I'm quite content with 
that, Mr. Chairman. I just think the words speak for 
themselves and I appreciate that Ms. Murphy has put the 
interpretation on the record. 

THE CHAIRMAN: What is the point behind 
this, Mr. Edwards? 

MR. EDWARDS: I'm not trying to be 
obscure, Mr. Chairman, I will be as direct as I can. 

THE CHAIRMAN: No, but is it with respect 
to exercising control on whoever actually carries out 
the activity? 

MR. EDWARDS: Yes, in part. If one has 
an employee to whom one says: Go cut the tree over 
there, one is giving permission, obviously to one's 
employee there is a doctrine of respondeat superior or 
whatever you want to call, vicarious liability, there's 
all sorts of doctrines which. would ensure that the 
action of the employee comes back to the employer. 

However, when you're dealing with an 
independent contractor to whom one simply says: Go 
cut, at that stage it would seem to me that any rights 


which affected other parties may have against the 
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licensee are not -- the rights against the cutter are 
not as clear. 

THE CHAIRMAN: Yes, but is not the FMA 
holder responsible to the Crown to carrying out the 
activities in accordance with the timber management 
plan? 

MR. EDWARDS: That is the entire point, 
Mr. Chairman, they are responsible to the Crown; they 
are not responsible to other affected persons. 

THE CHAIRMAN: So you are worried about 
your cause of action against the other person? 

MR. EDWARDS: Against a tort feasor, yes. 

MR. CASSIDY: What relevance does that 
have to this hearing? You know, I have listened to 
this for about four panels and for the life of me I 
don't understand the relevance of this 
cross-examination. 

MR. EDWARDS: Well, I can explain it to 
my friend if he has missed the point. 

The relevance is this: If a third party 
contractor takes an action -- 

MS. MURPHY: Let's be careful, okay. 
Third party is one thing, that's another concept. 
Let's not get them confused. 


MR. EDWARDS: If a contractor takes an 
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action which injuriously affects somebody else, for 
example a tourist outfitter, by doing something wrong, 
a trespass to property, trespass to chattels, injurious 
affection by damaging the business, whatever, that 
person, the injured person in law has a right one 
assumes to take some action against the person who has 
done the wrong. 

Now, I think Ms. Murphy's position is 
that the injured party may have the right to sue the 
licensee and the licensee third parties, the 
contractor. My view is that stands the legal position 
entirely on its head and what really ought to be done 
is that an action would have to be taken directly 
against the contractor, and perhaps the contractor can 
buinghingitsasuperione 

But the point is that the failure to 
document adequately the identities of third party 
CONtractorse@s= Orpepanconyme;sofiicontractors has 
prejudiced -- in the view of my clients has prejudiced 
them, and it's for that reason that I want to pursue 
MNR's interpretation because it's certainly my 
interpretation that the present legislation would 
require some type of recordkeeping. 

THE CHAIRMAN: And without sorting out 


the liabilities and the form of the action, you are 
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concerned about the documentation which is available to 
support whatever action your injured party might want 
to take? 

MR. EDWARDS: Absolutely. 

THE CHAIRMAN: Is that the crux of it? 

MR. EDWARDS: That is the crux of it and 
the point is that —- 


THE CHAIRMAN: That's fair game, Mr. 


Cassidy. 
MR. CASSIDY: ~Well7yod don tyknow: 
THE CHAIRMAN: No, they are talking 
here’=—-2-E "*thinkeMre Edwards “saraisingienct whomis 


liable and which form of action he brings, but how the 
relationship is documented, and it relates back to the 
Crown Timber Act and an interpretation of that Act and 
it relates partly to the obligations which are imposed 
through the Crown Timber Act on whoever ultimately 
carries out the activity. 

MRS CASSIDY: SFaireenough, Mr. Chairman: 
I just get this sort of feeling, sort of extra-hearing 
feeling that what we are embarking upon here is 
questions that assists in some other forum, assists him 
to take action in some other forum. I query whether it 
has to do with harvest, access, maintenance or renewal. 


THE CHAIRMAN: No, but under this process 
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we are dealing with documentation, we are dealing with 
tracing relationships. How he uses that documentation 
in some other forum, such as a court, is beyond the 
scope of this hearing. 

But certainly if Mr. Edwards is concerned 
that it is not appropriately documented as to who will 
be carrying out the activity, apart from the face of 
the licence, then I think that is a matter that can be 
canvassed before this Board. 

MR. EDWARDS: Thank you. I'm just about 
to move on. I have a couple of more questions in that 
area and then I will be finished in this particular 
area. 

Q. Mr. Cary, I believe Ms. Murphy 
suggested that information about the identity of all 
these persons would not be in the hands of the Crown 
and provided two reasons at page 2 and 3 of her letter 
where she says that: 

"The argument that such information 

should be available with respect to 

persons carrying out the harvest activity 
applies equally to all those other 
persons acting for licensees pursuant to 
contracts 


Now, I'm not going to ask you a question 
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about that, I would simply notice that Section 18 talks 
about permission to cut, doesn't talk about permission 
to scarify. 

But the question, sir, is this - the 
collection of this information would be extremely 
onerous is the position taken - would you not assume, 
sir, from your knowledge of the business that these 
types of records would have to be kept in the ordinary 
course of business for accounting purposes, for income 
tax purposes, for example; that is to say, the identity 
of the contractor would have to be kept in some form 
one assumes the licensee. 

MR. “CARY: SAC TOBY bthetcompany. 

Omerves*? 

A’. ves; “lf opresume eso. 

MS. MURPHY: You're talking about many 
hundreds of companies. 

MR. CARY: And many thousands of 
contractors. | 

MR. EDWARDS: Q. And the second point, 
six; his that @“*this state page ss3e-"“the Crownahas no 
authority to collect the information and suggests that 
there must be statutory authority to do so. 

And Ms. Murphy's letter continues: 


"We are unaware of any authority in the 
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Crown ro require licensees to provide 
information about the identity of their 
contractors... 

THE CHAIRMAN: Well, surely, even if you 
don't have statutory authority, what prevents the 
Ministry from putting that in as a term of the FMA 
agreement per se and simply saying to the FMA holders: 
We want to be notified or we want to be advised as to 
who will be carrying out the activities when you have 
decided who will carry them out. 

MS. MURPHY: I would suggest to you that 
when government collects information from people they 
have to have, and we are prepared to demonstrate, there 
is a government purpose in doing so. 

THE CHAIRMAN: Well, could not the 
purpose be that you have had umpteen complaints about a 
particular operator and you are determined that it is 
inappropriate that this operator carry out particular 
activities, regardless of who has got the liability if 
they do, such as the company, why is it beyond the 
powers of the Crown or the Ministry to say: We have 
got a track record with respect to a particular 
operator, we are not convinced that he can carry out 
the activities in an appropriate manner, and we don't 


wish the FMA holder to utilize that contractor. 
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MS. MURPHY: All right. But my point is 
this, Mr. Chairman: If a government agency is going to 
require a citizen to provide information, the 
government agency has to be prepared to say information 
of that nature is always required by us to undertake 
our responsibilities. 

And I think the position here is that 
that requirement and need has not been identified by 
the Ministry of Natural Resources, it has not. And 
that being the case, it has not said it requires 
further: statutory sauthority ‘or: the authori tymto jcoimlecr 
it. And I believe that's the situation. 

MR. MARTEL: Why should someone have to 
scramble around, hire a lawyer - let me finish - hire a 
lawyer to try to determine who in fact might have 
damaged their property? 

MS. MURPHY: But the problem is this, No. 
1, I would point out to you that there is no 
information that this has happened; and, No. 2, you are 
talking about their property. What the Crown is 
dealing with is activities on Crown lands. 

MR. MARTEL: But I think we heard Mr. 
Edwards way back in a panel many, many months ago 
indicate that one of his clients - I am just going by 


memory —'*he had diftiicultyiitryingito wdentity who we 
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was in fact that was doing the cutting that caused some 
damage to one of his clients, I think, or one of the 
people in the organization around the Oba area I 
believe. I'm just going by memory. 

MR. EDWARDS: I don't recall specifying 
it, but I can assure the panel that that is a complaint 
which I have received from my clients, yes. 

MS SIMUREPHYss Eirstcofiiall, ai mean -tilair 
enough. That is not evidence at this point, but in any 
event, all I can say to you is that it has not been 
identified as the kind of information that the Ministry 
of Natural Resources requires and, therefore, that they 
are prepared to undertake the collection of this large 
amount of information across the board for a government 
purpose. That is the situation. 

THE CHAIRMAN: I know, that is the 
present situation. 

MS. ‘MURPHY, eihat "is -right:. 

THE CHAIRMAN: But it's being raised by 
Mr. Edwards on behalf of his client that perhaps it 
should. 

MR. MARTEL: Or a guarantee that MNR 
WOld.d sfinds =seit) youmdornet Hinukact want it’ all in 
stacks of paper this high somewhere, that MNR take the 


responsibility of obtaining that for whoever is 
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damaged. 

MR. EDWARDS: That is the point. 

MR. MARTEL: You can't have it both ways 
invymyopinions 

MS. MURPHY: I am sorry, I missed that. 
What are the two ways? 

MR. MARTEL: Well, you say you don't want 
to collect that information because its too voluminous; 
on the other hand somebody is having difficulty 
obtaining information. Now, is MNR prepared to accept 
the fact that if something happens out there - I don't 
care how it happens - by somebody, a contractor, how 
does an individual then find out, without hiring a 
private detective, who in fact it is that has caused 
the damage to either their property or someone else's 
property, how are you supposed -- let's say we are 
dealing with a numbered company. 

MS. MURPHY: I hope you are not 
suggesting there is anything wrong with a numbered 
company. 

MR. MARTEL: No, I'm not suggesting that, 
I'm just talking about identifying who you deal with. 

MS. MURPHY: Many of us are directors of 
numbered companies. The point is this: If any person 


phoned the Ministry and said I need to know who is the 
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licensee in some particular area, that is public 
information. 

THE CHAIRMAN: That is the licensee, but 
they want to go the one step further, they want to know 
who did the activity. 

Ms. *MURPHY<*= The’ point 1s this: “To go 
the one step further, I don't know of any authority the 
Ministry has to compel the licensee to provide their 
personal information. I just don't know of any 
authority there is to do that. 

THE CHAIRMAN: Well, that is what the 
Board is looking at. Should the Board impose a 
condition of approval-- 

MS. MURPHY: And I understand that. 

THESCGHATRMANs 6) —-to-this "class EA, “for 
instance, to require the Ministry to apprise itself of 
that sintormation. 

MS. MURPHY: And I understand that is 
what my friend is asking you to think about it and let 
him go ahead and do that. But I'm telling you what the 
Situation is right now. 

THE CHAIRMAN: Okay. 

MR. EDWARDS: Thank you. 

THE CHAIRMAN: Is that what you are 


asking us to do, Mr. Edwards? 
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MR. EDWARDS: - Yes, it is, Mr. Chairman. 
I'm also inviting the Board to consider the present 
wording of the statute which, in my respectful view, 
does require that because the words -- I would 
certainly suggest that one could interpret the words 
"permission to cut timber on a licensed area' as 
requiring the consent in writing, and obvious in that 
case the identity of the permittee would have to be 
known. 

Those are my questions in that area. 

MRS. KOVEN: Excuse me, Mr. Edwards. I 
just had a quick comment. 

MR. EDWARDS: Yes. 

MRS. KOVEN: And it seems to me - and 
this is obviously too simple - but it seems to me if I 
were in the position of a tourist operator who wanted 
to know the identity of a contractor I would make two 
phone calls; I would call the Ministry of the 
Environment and say who is the holder of that piece of 
land, and then I would call the company and get the 
name that way. 

MR. EDWARDS: If the company was prepared 
to release it. 

MRS. KOVEN: Exactly. 


MS. MURPHY: If the company isn't 
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prepared to release it, then you would act against the 
company and the company would supposedly, I would 
suggest in the normal course say: I didn't do it, he 
did. 

THE CHAIRMAN: Now, but if there was a 
condition that the Ministry apprise itself of that 
information, they could then either work it into their 
FMA agreements as a term and condition of the agreement 
that that kind of information be put forward, or the 
Ministry could make whatever other enquiries it wanted. 

And I'm sure if the Ministry wanted the 
information, most FMA holders would probably be 
forthcoming with it, simply because of the practical 
realities that the FMA holder has to get along with the 
Ministry in a variety of circumstances in the future. 

MRS «= KOVEN? 9*Buttisn, t,. 1. teanother 
practical consideration how far ahead the FMA holder 
knows who his contractors are going to be? 

THE CHAIRMAN: No, after they have 
obviously let the contracts. 

MRS. KOVEN: Well, in effect, it would be 
retrospective because you would be looking five years 
past rather than -- 

MS. MURPHY: See, not to belabour this, 


but I think what happened is, Mrs. Koven pointed out a 
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very practical and normal way chest things are done, 
and I was responding to that. 

I think I should also ask you to keep in 
mind that when we are talking licensees, we are not 
just talking FMA holders, right. 

THE CHAIRMAN: We know that. 

MS. MURPHY: There are a lot of 
licensees, there are a lot of kinds of licensees and so 
you have to keep in mind we are talking about a lot of 
different people and also a lot of different 
activities. 

THE CHAIRMAN: Okay. Ms. Murphy, I think 
it's fair to say - we covered this at the beginning of 
this examination - that the interpretation of 18(1) is 
the interpretation placed on it by the Ministry 
obviously. 

Now, given the wording, given the fact 
there is no jurisprudence on it, it certainly could be 
read a different way, it could be read that it requires 
Minister's approval. If it were read in that fashion, 
that kind of information would be available, obviously 
the Ministry would have that information if the 
Minister were required to give approval. I mean, that 
is one option. 


There is other options such as a term of 
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an FMA agreement or some understanding in some way that 
when the Ministry requires that information it will be 
forthcoming from the FMA holder either as a -- maybe 
not an express term of the licence or the agreement, 
but that would probably be the best way to ensure it; 
it could also be incorporated as a term and condition 
if the Board so chose in its approval, and the manner 
in which the Ministry carried out that term and 
condition in order to comply could be up to them. 

But Mr. Edwards is posing a problem that 
is out there of finding out some basic information as 
to who carried out the activity and is indicating that 
thataLsesometimes tdi t ficult sto .ascertain.~e Lt is 
activities being carried out on Crown land and, as a 
result, should the public at large be put to an 
investigative task to ascertain that kind of 
information of activities being carried out on Crown 
lands. That is the question before the Board. 

Anderlsstakes bten Mr. Edwards; you are 
inviting the Board to consider what it might want to do 
ing that vlignt «21 sanvwthning > 

MR. EDWARDS: Exactly, Mr. Chairman. 

MR. CASSIDY: And, Mr. Chairman, if we 
could make two comments on that, because it may be some 


time before we hear argument on this issue. 
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THE CHAIRMAN: I'm sure there will be 
argument and I'm sure there will be a contrary view put 
forward. 

MR. CASSIDY: Well, I will reserve my 
arguments and the nature of them to the end, but you 
may hear evidence with respect to the practical 
difficulties such as some that Mrs. Koven has 
indicated. 

But further, it is my client's position 
that we would look forward to hearing evidence from Mr. 
Edwards as to this being a problem because I'm sure, as 
you appreciate Mr. Chairman, and as I'm sure Mrs. Koven 
and Mr. Martel are learning, the niceties of law is 
that counsel cannot give evidence, and before you 
consider this to be a problem you have to hear some 
evidence; that is, people who are on the stand subject 
to cross-examination by all of my friends and myself 
before you think this is a problem, in our view. 

THE CHAIRMAN: Well, presumably Mr. 
Edwards in his own case-- 

MRMiCAS OLD Ysomerkack. Lye 

THE CHAIRMAN: If he's going to be asking 
the Board to depart from the present practice, will be 
required, like anybody else, to support a request for 


the Board to depart from that practice. 
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In other words, with respect to 
everything, Mr. Edwards, some need for altering a 
practice, particularly when there is onerous 
consequences of doing so, should be supportable. 

MR. EDWARDS: Mr. Chairman, I had advised 
the Board that my questions and answers would take two 
hours, I think’ they’ still will, but-— 

THE CHAIRMAN: Let's go. 

MR. EDWARDS: --I may have to revise the 
overall estimate of the time which my examination will 
consume, but I am definitely prepared to move to 
another area at this stage. 

Q. Mr. Straight, I believe you prepared 
the material relating to the tourism monitoring 
strategy or at least you had something to do with it, 
sir. I'm referring particularly to page 504 and 
following of the witness statement. 

MR. STRAIGHT: A. What was that page 
again, Mr. Edwards? 

@.ge504Fasir: 

Ae se0Okay, @thank you. ‘Yes’ Ihave ite 

Q. Yes, sir. On the first page there, 
504, the sentence about halfway through the paragraph 
reads as follows: 


"The general consensus is that the 
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effects monitoring program should at the 
minimum meet the requirements stipulated 
by the Timber Management Class EA.” 

Now, can you point, sir, to what that 
Class EA? Do you have that? 


A. Let me get my document. I believe 


the basic intent of that sentence would be covered with 


the material on page 196 of the Class Environmental 


Assessment for Timber Management on Crown Lands in 


Ontario amended June, '87. 


that page. 


effectiveness 


Q. That is page 196? 


A. That’s correct, about halfway down 


Q. You are talking about effects and 
monitoring. Reads as follows: 

",..is intended to assess the short and 
long-term direct and indirect effects of 
timber management operations." 

Ava ThHattsiricheeeeancae 

"Effectivenes monitoring is intended to 
assess the effectiveness of timber 
management prescriptions and practices in 
terms of achieving the purpose of the 
undertaking and with specific reference 


to tourism, the prevention, minimization 
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and mitigation of adverse environmental 

effects." 

And as I can recall in our discussions of 
this particular subject, it to some degree led to 
consideration of and some discussion on the kinds of 
alternative effects and effectiveness monitoring 
mechanisms that -- or programs that we might institute. 

It was assumed in that particular working 
group that we dealt with here that as a minimum to meet 
our objectives, which was to describe how effective we 
were in achieving that prevention and minimization of 
effect, that we at least be able to answer the 
question: Were we effective in doing it, either yes or 
no. 

Q. I see. Now, sir, it would seem that 
thes proposal swhich .is, set out, forthe plan; to -- tor the 
tourism effects monitoring program, which I believe is 
referred to at page 541 and following, the proposal 
really is a 10-year long program consisting of a 
questionnaire? 

ARABI Liatesisn——- just. liet® meiiget the) i544. 
541 is a summary of the program, that's correct, and 
part of that program delivery includes the use of a 
questionnaire as one of the delivery mechanisms of 


results. 
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Q. Sir, I'm interested by the statement 
at the first sentence on page 541 which reads as 
follows: 

"The Timber Management Guidelines for the 

Protection of Tourism Values were 

developed by representatives of the 

tourism and forest products industries." 

Is that entirely correct, or is that only 
partly correct? 

A. No, that statement is correct. 

Q. Did the MNR have anything to do with 
TE? 

A. Well, my understanding of it was -- 
and you've heard evidence on that by Mr. Pyzer, I 
believe and in previous panels, and also by Mr. Clark 
suggesting how those were developed. 

What my understanding of their testimony 
was that both MTR and MNR were present while the 
tourist/industry -- representatives of the tourist 
industry and representatives of the forest industry, 
with the assistance of a consultant/facilitator were 
responsible for putting that guideline package 
together, that both MTR representatives, of which there 
was only one in my understanding, and similarly for MNR 


of which there was only one - and that was Mr. Pyzer - 
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were there to act in the clarification and a sort of a 
resource support role. 

And that is my understanding and I 
believe that is consistent with the evidence that has 
been previously presented to the Board. 

Q. The MNR, the MTR and this outside 
consultant were part of the process then? 

THE CHAIRMAN: Well, they would 
ultimately be part of the process, Mr. Edwards, because 
surely the guidelines to be mandatory and effective 
would have to be approved by one or both ministries. 
I'm sure that's the case. 

MR EDWARDS :3s)-I4m justral little 
concerned. The statement suggests that it was solely 
the tourism and forest products industries that 
developed them. 

OcmrAnd Siac hink peMr. 8Straiwqht, eyvou-d 
agree that there was other input into that; was there 
Noes 

MR. STRAIGHT: A. I wasn't personally 
there so I don't know exactly how that other input was 
used. 

THE CHAIRMAN: But it's a government 
guideline, surely you can assume that it's not just a 


rubber stamp. 
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MR. EDWARDS: That is what I assume, yes. 

Q. Sir, at page 523 of this document 
there is some direction about the questionnaire design. 
And before I go to that, I will ask you a more general 
question. Who is the author of this tourism monitoring 
strategy document? 

MR. STRAIGHT: A. The one that is 
contained on page 523? 

QO. Pages 504 and following. Who is the 
author of this section? 

A. The actual writing was done by Mr. 
Lorne Gregg who was the ESSA consultant in this 
particular instance and the people who participated are 
listed on page 504, at the start of that. 

QO. And that included you? 

A. That included myself, yes. 

Q. All right. Now, I am just interested 
in the statement at page 523 of the witness statement 
about aucerdemantes design: 

"This task involves initial design of the 

questionnaire, field testing, evaluation 

and revision. It is recommended that the 
questionnaire be kept deliberately short 
and that it not specifically mention 


timber management." 
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Tewoulda tt kesyou,s siremtostelleusewhy it 
should not be mentioning timber management? 

ApeaLenuUsStawant  touquacklyarefert to 
anotheresectronbotethisereport, StL piecoulditind ity 
before I answer your question. I would give you a 
general concern -- a general consideration on my 
understanding of why that's there, and that is that we 
are aware of potential bias in the response occurring 
as a result of people assuming that when they are 
answering questions on a questionnaire, if they have a 
sense for what the purpose is, that you won't get a 
totally objective response back. 

It's not to hide timber management from 
being on the questionnaire, but simply in an attempt to 
ensure that the response from the tourist, that would 
be the subject of this particular questionnaire, was 
not biased in any particular way, and there is more 
discussion of that particular matter on some of the 
basic -- when we identified some of the problems or 
difficulties that we might encounter in conducting the 
project and how we would deal with that, which is 
explained on page 520 of that same report. 

Q. Is the questionnaire solely for 
tourists? 


A. This particular questionnaire is 
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solely for tourists, that's right. 

Q. That clears that up, sir, thank you. 
Now, this is a lengthy process, sir, that is proposed 
and it is suggested at page 526 under the heading of 
Reporting as follows: 

"On an annual basis..." 

That's the second paragraph under the 
heading Reporting. 

An” “Yes® 

Ot} “On an annual basis, reporting OLetie 

results of the analysis suggested above 

should be made to all personnel 
responsible for the development of TMPs." 

Now, assuming that that might at some 
stage include tourist outfitters, I would be happy to 
adopt that, but given the present component of the 
timber management planning team, sir, do you not also 
see that the reporting back should be made to the 
tourist industry as well as people responsible for the 
production of TMPs? 

A. Just let me read that paragraph to 
make sure I give you -- I understand completely the 
context in which that is expressed. 

MR. GORDON: A. Maybe I can help you, 


Mr. Straight. I am sure you are aware that we are 
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setting up a stakeholder committee to help us go 
through this project and obviously that stakeholder 
committee will be providing advice on the questionnaire 
and to the final study design, and that stakeholder 
committee will also be making recommendations as to 
what improvements may be necessary in the guidelines. 

And I'm sure you are aware that NOTOA was 
nominated by letter on November 10th, 1989. Mr. Bill 
Chambers will be sitting on that stakeholder committee. 
There is no question we will be involving him. 

Q. Yes, sir. But would you then be 
reporting the results of the analysis to him? 

A. Any information we would have 
available at that point in time we would report to him. 

Oe bitLanke.y.Olu. 

MRee oS TRALCH yi eeA tee Alicuel chink sthat 
that's basically what -- as Mr. Gordon has explained, 
the attempt of reporting results quickly, as we 
explained in our lead evidence, was the intent to be 
adaptable in terms of ensuring that the program, both 
the program itself, the research program in this 
particular situation and the guidelines where it would 
be -- could be adapted to ensure that the most 
appropriate practices were being applied. 


One GewotLrbalognt satupagesouuaoL the 
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witness statement - I will continue later with this 
tourism document - in the first paragraph on the top, 
the first full paragraph suggests that funding for the 
initial design phase could have been made available in 
fiscal '87 and '88 and indicated that it should be 
feasible to begin the initial program in the summer of 
"88. Can we presume that the funding did not become 
available? 

A. I think that's a fair assumption. 
The funding is -- by the time the report, this 
particular report was developed and followed up in 
terms of receiving Ministry approval for the program, 
you will see that the status of the update of the 
project that we presented to you or made available to 
you earlier suggests that funding was available this 
year and hiring for the project leader in this 
particular instance is current -- is ongoing at this 
pointeain cimes 

QO: > Thank’ you. > LTfli could ’switch! please 
to some information which arises out of the 


interrogatories filed by the Ministry of the 


Environment. The first one is their Interrogatory No. 


2 which is a previous exhibit, although I do not know 
the exact exhibit number. 


THE CHAIRMAN: Are you going to hand out 
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a new one? 

MR. EDWARDS: I don't have a new one to 
file. 

THE CHAIRMAN: Okay. 

MS 7 SLAS TORAH: = Lt» would @be in’ 9267 Mr. 
Chairman. 

THE CHAIRMAN: Thank you. 

MR FEDWARDS/7 290. "" Question No. 2”°in the 
Ministry of the Environment interrogatories. Can the 
panel advise me which member of the panel would be most 
comfortable in answering this question? 

MR. TWORZYANSKI: «A. It would depend on 
the question. 

Q. It relates to the information 
contained in the interrogatory. 

pee slewitleetake an attempt at "it. 

Q. The interrogatory states that: 

"Non-compliance with obligations can 

result in a decision to delay extension 

of the agreement pending performance of 

the obligations in default within a 

specified time period." 

That's a quotation I believe from the 
witness statement. The question was: 


"Since the introduction of FMAs, how many 
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delays of extension and termination of 

agreements have occurred on the basis of 

non-compliance. Please name the 
management units involved?" 

The answer indicates that: 

"One delay of extension for 

non-compliance occurred with Great West 

Timber Limited, Black River Forest 

agreement No. 800." 

The management unit was the Black River 
Forest. Has that extension taken place, I mean, has 
the delay ended? 

A. My understanding is that a 
recommendation has been made to have that delay ended 
and for extension to take place, yes. 

QO. And has the agreement yet been 
signed? 

A. I would have to find out an answer to 
that specific question. As to whether the 
documentation and the paperwork has been duly 
concluded, I don't know. 

THE CHAIRMAN: What turns on that, Mr. 
Edwards? 

MR. EDWARDS: Well, I am interested -- 


the question is, Mr. Chairman: What were the concerns 
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which led to the delay in extension for non-compliance, 
what specifically caused the Ministry to take that step 
in this one particular case? 

MR. TWORZYANSKI: My understanding is 
that the concern hinged around the assignment of 
responsibilities under the FMA agreement to another 
party. 

MS. MURPHY: I just might be able to 
help. I don't think the witness would be able take it 
much farther. As I understand it, the situation in 
that case is described in an exhibit that was 
previously filed, it was the FMA review for that 
particular forest. I can't recall right now what the 
exhibit number is, but I will locate it and let you 
know. 

MR. EDWARDS: I believe that's already 
been introduced, Mr. Chairman. 

MR. TWORZYANSKI: That situation is 
described in the FMA review for that particular 
agreement. 

MR. EDWARDS: I will defer to that 
document, perhaps nothing turns on it. 

Q. If I could refer, however, to 
Ministry of the Environment Interrogatory No. 14 which 


has not been filed, and I have copies for the Board and 
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for the parties. 

MR. CASSIDY: I believe that exhibit, Mr. 
Chairman, is probably Exhibit 31 which is the second 
five-year review of the FMA, 1981-1986, filed in Panel 
1. The volume number is Volume 9 and it is page 1477 
where that was filed. I think there was a discussion 
at that time around that transcript reference. 

THE CHAIRMAN: Thank you, Mr. Cassidy. 

MR. EDWARDS: Mr. Chairman, I seem to be 
a bit short of these copies. (handed) 

THE CHAIRMAN: Exhibit 957. 
=~ BAN LOL. INO. 6957 eNO Lntverrogavory Now 14. 

MR. EDWARDS: That was Exhibit 957, Mr. 
Chairman? 

THE CHAIRMAN sa Thatess correct. 

MR. EDWARDS: Yes. 

Q. Sir, the question relates toa 
statement at page 156 of the witness panel and, again, 
can I presume I should ask this question of Mr. 
Tworzyanski. It relates to the Terrace Bay District 
and regeneration agreements. 

MR. GORDON: A. I was in Terrace Bay for 
a while. I can't recall if I was there when this 
exactly happened, but perhaps you could try me first. 


O60 .Yess® Thanks you; eMresGordaon. 
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At that time the Terrace Bay District 
contacted the forest companies and discussed utilizing 
regeneration agreements. Their response at that time 
was negative: 

"We will continue to negotiate with the 

forest companies in an attempt to involve 

them in the regeneration program. 

Please describe the attempts that have 

been made since the preparation of this 

memorandum to attempt to involve forest 
companies in the regeneration program?" 

Do you have the answer there with you, 
Mr GCordon: 

AD eaves: url amestooking, at MOE No «14: 

Omen Right. 

A. And I believe the answer is fairly 
clear. Do you want me to read it? I am not sure what 
you are looking for. 

O] Leamcinterestingains fanding oute which 
companies were involved. It doesn't identify it, it 
says it is not an FMA holder. Do you know who that 
would have been, sir? 

MR. CASSIDY: Is it relevant, Mr. 
Chairman, to know who that company was for the purposes 


of you making a decision? 
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THE CHAIRMAN: What is the relevance af 
identifying who it is? 

MR. EDWARDS: Well, I am just concerned, 
Mr. Chairman, as to why there was not an 
identification. It says it is not a reference to an 
FMA holder. Are they able to identify the person? It 
seems relevant to me when we are talking about plans, 
this is an example of an attempt to involve forest 
companies in the regeneration program. 


THE CHAIRMAN: Well, they say in the 


answer: 
"The district contacted the company." 
Presumably they had to contact something. 
MR. EDWARDS: Well, yes, but the other 
thing -- the witness statement says: 


"The Terrace Bay District contacted 
forest companies..." 

And the answer refers to the contacting 
of a single company. 

Q. Now, did they neglect to contact all 
of the companies that they could have contacted to do 
this? 

MRi  =GORDONWL SAS Wile ambriot LOOsperiicent 


sure which company was contacted and I think it would 


be premature for me to throw out a name if I am not 100 
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per cent sure of the name. 

Q. It was not an FMA holder, would it 
have been what is often referred to as a third party or 
a contractor? 

Not necessarily, no. 


Do you know if it was a licensee? 


Fr OO PF 


It was a licensee. 

Q. Thank you. With respect to 
contractors, are there any differences in the 
obligations of the contractors on Crown and company 
units? 

I mean, I am just intrigued, sir, why 
that particular person was asked to do something and if 
that particular person was asked to do something he 
apparently failed to do so. I am just wondering, if 
the MNR has tools to deal with that lack of response, 
are they identical in Crown units and company units? 

A Sl) belvevervourare Gust™going a Wwittle 
too quick for me? k am not ftcllowing ‘you. Could you 
perhaps try again, please? 

Q. Is there any difference in the 
ability of the MNR to compel compliance by contractors 
by -- for example, if one wished to have a forest 
company involved in the regeneration program, as was 


the case on the Big Pic Management Unityeds* it’ more 
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difficult on an FMA or FMU to get people involved in 
the regeneration? 

THE CHAIRMAN: No, Mr. Edwards, if it is 
an FMA unit pursuant to an agreement, as the Board 
understands, it is written into the agreement that it 
is the FMA holder's responsibilty for regeneration, it 
is a contractual provision. 

If your question is: Does the Ministry 
have different control over contractors on non-FMA 
company units as opposed to Crown units, that's a 
different question. 

MR. EDWARDS: Perhaps I will step back, 
Mr. Chairman, and try to ask it again slower. It is a 
bit. confusing wil seapologuze: forithate 

OO”. JoaSire SbiethesMinisitnyiwisned to 
utilize a regeneration agreement on a forest management 
unit and the company response was negative, what tools 
does it have available to it to encourage the company 
along? 

MR. GORDON: A. Beyond discussion, I 
believe the company's participation in a regeneration 
agreement is optional. 

THE CHAIRMAN: Because the primary 
responsibility for regeneration is the Crown's; is that 


correct? 
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MR -S@GORDONs5 That .s¥correct? 


THE CHAIRMAN: Except for FMA units where 


it has been transferred to the FMA holder? 


unit itself? 


three -- 


about the one 


MR. GORDON: Exactly, Mr. Chairman. 
MR. MARTEL: On a company unit as well? 
MR. GORDON: That's correct. 


MR .sMARTEL:, SAS distinct. from the. Crown 


MR. GORDON: Right. Yes, we have got 


MR SMARTEU: 4 eRight. And I am talking 
in the memo. 

MR. GORDON: Yes. 

MR. MARTEL: OkKay. 


MR. GORDON: Yes, that's our 


responsibility. 


MRe MARTEL cae Thate’s rstiiii your 


respons ibi uty ? 


MR. GORDON: Yes. 


MR. MARTEL: And if they choose to opt 


out.:they. can. opt) out? 


choose not to 


MRwGORDON? Bulhates.correct. eeThey scan 


sign a regeneration agreement with us, 


that ssecorrnect. 


MR. MARTEL: You would regenerate it, you 
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would have to hire people to do that? 

MRPAGORDON:2@That'’s right. It is our 
responsibility to carry out the renewal projects. 
Whether we would hire people directly to work for MNR 
or we would sign a contract with someone to deliver 
that part of the program. 

MR. MARTEL: Thank you. 

MR .YsEDWARDS<04 10% 4Sir zanow aus (somes 
think I have one more question here. The forest 
company, which is not the FMA holder, is approached -- 

MR. GORDON: A. I just want to make one 
thing clear. The reason we are talking about the 
forest company that is not the FMA holder is because we 
are not on an FMA unit, so that's why we are not 
talking about an FMA company here at all. We are ona 
different type of unit where there is no such thing as 
an FMA holder. We are on a company unit. 

QO.’ |) Sol.they Big PicesisMariconpany wnves 

A Whats? correct. 

Q. And the companies have the option of 
participating in regeneration agreements or not? 

A. They have that option, yes. 

Ot idéleiseean 

A. And more technically correct, the 


licensee has that option. 
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Q. When you contacted the companies to 
encourage them to involve themselves in the 
regeneration program, do you have any tools of 
persuasion? 

THE CHAIRMAN: I think he indicated, Mr. 
Edwards, that it is the company's option. If they 
don't wish to participate, we understood your evidence 
Coubeethaty you cCan“4orpenalize them for not doing’ so- 

MRI GORDON #eeThat 's correct: 

THE CHAIRMAN: It is your responsibility 
to regenerate on those units? 

MRE sGORDONG @erhat’s correct’. 

MR. MARTEL: Are these by and large 
smaller operations as opposed to, let's say, some of 
the bigger operators, or are there some of the big 
operators still out there who don't get involved that 
mightmotebetpart. "of Van EMA? 

MR. GORDON seeLiat -secorrect. 8LE Just 
happens, yes, we are talking about a specific unit 
here, the Big Pic Unit, where the prime licence holder 
is James River/Marathon and so it is a very large 
management unit. So you are correct that there are 
still —- large ones out there who aren't involved in 
the FMA program. 


MR. MARTEL: Why wouldn't they -- this is 
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a hypothetical question, why wouldn't they get involved 
Since it is a pretty healthy program, as I understood 
te? 

MR. TWORZYANSKI: But as you have also 
heard, Mr. Martel, there is a funding concern about the 
program and, in fact, we have been at 30 FMAS since 
1977; we have not signed any new FMAS since that time. 

MR. EDWARDS: Q. Panel, if I could 
switch now to pages relating to the forest program 
audit of the Terrace Bay District and that's found at 
page 153 and following of the witness statement and, as 
well, I just draw your attention to the fact that there 
is the timber management audit for Terrace Bay District 
which commences at page 114 and following as well. 

MS. BLASTORAH: What page are we on? 

MR. EDWARDS: 114 and following and then 
there is some material relating to the same thing at 
153. and ol lowing. 

Q. Which panel member is most familiar 
with this document? Would that be you, Mr. Gordon? 

MR. GORDON SS Are aay eS 

Q. Were you there in 1987 or '88, sir? 

A. Within the pages that you referenced 
we are talking about two different audits. 


02” Yes? 
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A. The 1985 audit I was there and the 
1988 audit I was not there. 

OP iwerivohte. Sebid “voussbanilianize 
yourself with the 1988 audit for the purpose of giving 
evidence here? 

A. I hope so. 

Q. I see. Sir, I am interested 
particularly in the recommendation No. 12 of the audit 
team, it is referred to both at page 158 and earlier on 
at page 130. The recommendation No. 12 reads as 
follows: 

"It is recommended that interim DCLs 

will have to be drastically reduced..." 

I am sorry? 

THE CHAIRMAN: Sorry, I just coughed. 
Excuse me. 

MR. EDWARDS: Coughed. 

MREE CASSIDY semvourcetemalsechoked up* about 
these things after a while. 

MR. EDWARDS: Q. "It is recommended that 

interim DCLs will have to be drastically 

reduced or eliminated altogether." 

You are familiar with that 
recommendation, sir? 


MRegGORDONZ SMASG Yes. eigame 
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Q. Had there been a problem with the 
interim DCLs being used when there was no approved plan 
in place? 

A. No, not to my knowledge. 

Q. No. What was the problem with 
interim DCLs which required their drastic reduction or 
elimination in the Terrace Bay District at that time? 

A. Basically the situation we're 
referring to here is we have an Order-in-Council 
licence pending and it hasn't been finally issued and 
we are approaching year start, April 1st, is an 
approved timber management plan in place that we know 
that we are going to get an Order-in-Council licence. 

It has gone so far in the approval 
process in Toronto but it hasn't gone through all the 
final loops, and so to enable the company to begin 
cutting as per the approved plan and annual work 
schedule, we have the authority to issue interim DCLs. 
And what the audit team is saying is, issue as few of 
them as necessary. 

And why would we be late in getting the 
licence outemthe! OrderFineCouncilidlicencesoutrs. Le 
could be a number of reasons, it could be -- and I am 
not suggesting that it is one of these, I don't know 


the details, it will be one of these or a combination 
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of these. 

The application by the future licensee 
may be late, the approval process within MNR may be 
slower than it should have been and, therefore, the 
licence is not ready by April 1st. So to enable that 
licensee and the people who work for that licensee to 
work as of April 1st, we issue interim DCLs. As soon 
as the major licence is ready, we cancel those interim 
DCLs and we control that operation through the major 
licence that comes from Toronto. 

Q. Would you agree that the unit 
operated on interim DCLs for a period of time in 87/88? 

THE CHAIRMAN: Do you mean during that 
year or that time period there were DCLs issued, or the 
whole unit operated on DCLs? 

MR. EDWARDS: My understanding is that - 
and I do not know for sure, which is why I am asking 
the question - my understanding, Mr. Chairman, is there 
were interim DCLs issued. My further understanding is 
that it was anticipated that there would be only one 
operator on the unit, and I am interested in knowing 
for how long the interim DCLs were permitted to exist. 

MR GORDON@=eOkay. © Ifol ‘could direct, the 
Board to page 130 of the panel statement. If you look 


down at the bottom of the page, immediately above 
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recommendation No. 12, we are talking about 28 interim 
DCLs and 26 were issued to one company and they were 
between April 6th and ilith, right at the very beginning 
of the fiscal year, and then the licence came through 
from Toronto and took over -- the major licence took 
over on April 14th. 

MR. EDWARDS: Q. And that's to 686860 
Ontario Limited? 

MRss GORDONSawA-ee Thatuse connects 

O,emAndetheses 

A. I just want to make this clear to the 
Board. What we are trying to do here with these 
licences is not circumvent anything, what we are trying 
to do is allow the people who want to go cut wood to go 
cut wood, and that's all we are trying to do. 

QO. »Sirywids amereadings fromeal pagesini the 
Big Pic Management Plan, the four volumes of which are 
filed in the reading room, two of them here on my desk. 

I would ask if you are familiar with this 
information. This is for the annual work schedule for 
the 87/88 season. It states as follows: 

"All operations will be conducted under a 

third party Order-in-Council licence 

issued to 686860 Ontario Limited. A 


third party agreement has been forwarded 
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previously eo the Ministry for process." 

So was it your understanding that that 
company was to conduct all of the operations on the 
unit in the annual work schedule of 87/88? 

A. I really can't answer that question. 
Just to make sure there is no confusion here, you are 
talking about fiscal year 87/88? 

OuSayves: 

APRO ANAS Te VOUT LOOKOLrOMeAPrIie oth to 
April 11th, 1988, is fiscal year 88/89. 

OclBYess 

A. So I still haven't grasped the point 
yet. 

Off Alert itontew Well -@1 ‘ameproducingeand 
showing to you a series of interim DCL licences dated 
Marcheg7.ch,) ova cmal) datcdeMarche27 Ch, = *87nto 666860 
OntarioebLimitedswhichie. 

THE CHAIRMAN: Where is this going, Mr. 
Edwards, where are you taking us? 

MR. EDWARDS: Mr. Chairman, I am 
concerned about how much the DCL process was used to 
allow operations in the absence of a licence. 

One of the reasons is in Panel 15 I was 
given the answer -- the assurance that DCLs were no 


more than 160 acres and that it was a policy that they 
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not be of a value greater than $10,000. And I think 
the face of these documents will suggest that that is 
not what happened in the Terrace Bay District, and I am 
just concerned about that, which is a legitimate 
concern. 

(handed) 

THE CHAIRMAN: Thank you. Shall we 
exhibit these as Exhibit 958A, B and C? 

MS. MURPHY: Is there a copy for the 
panel? 

THE CHAIRMAN: Mr. Edwards, we are going 
to mark the one which states in the box at the top 
right, Geraldton 22, Exhibit 958A. 

MR. EDWARDS: Mr. Chairman, there is a 
number at the bottom of the page, numbers 37, 38 and 
B39), 

THE CHAIRMAN: All right, very well. A, 
Byvand Cythen mi95 3 
—-~-EXHIBITeNO.4958%)6 Interim DCL alicencestdated) Maren 

27th, 1987 issued to 686860 
Ontarlomlamited (A-C)z 

MR. EDWARDS: I am sorry, what was the 
number, please? 

THE CHAIRMAN: sieys) 

MR. EDWARDS: Q. Now, sir, if you were 


to cut the timber which is authorized by these three 
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licences -- these are the only three which I have, I do 
not know, sir, whether there are more or not. 

If you were to cut the timber authorized 
by these, would that be of value greater than $10,000 
or less than $10,000? 

MR. GORDON: A. It would be greater. 

Q. And perhaps you weren't here for 
Panel 15, but I had a question of Mr. Kennedy which was 
at Volume 147, page 25428, commencing at line 11: 

Opeeelagjust havesa finale questionyesir, 

going back again to the use of district 

cutting licences. You've indicated there 
is an area limitation on the DCL which is 
set out in a section of the Crown Timber 

Act and there is a $10,000 monetary limit 

as well. Where is that set out? Can 

anybody on the panel address that, 
please? 

MR. KENENDY: A. I believe it is set out 

in the Timber Sales bulletin with regards 

to the licensing procedures. 

Q. I see. And how long has that Timber 

Sales bulletin been in effect? 

A. ‘Well, there has been -—- there 


probably has been changes in the dollar 
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amount. It has been in effect at least 

during my period of employment since 

197 ies 

Now, sir, do you have any reason to 
disagree with Mr. Kennedy's statement given under oath 
in Panel 15? 

A. I believe I agree with Mr. Kennedy 
and that what he is making reference to is the normal 
use of a district cutting licence. What we are talking 
about here is an exceptional circumstance. 

Q. Did the entire unit operate for a 
period of time on district cutting licences? 

A. I can't answer that because I don't 
know if there was another licensee on the unit. 

Q. Well, sir, I am producing and showing 
to you the annual schedule of harvest area depletion by 
licensee to be forecast and I will invite you to 
consider that, it is Table 5.2, and two other pages 
from the timber management plan. 

(handed) 

THE AGHATRMAN: goThanksyou. WiExhibat 259. 
“Ss EXHLBETeNO.959: eAnntalgschedule of hanvesteanpaed 

depletion by licensee (Table 5.2). 

MRegEDWARDS:: £0.. FNow, *62rn7rt sincouga 


invite you to read along with me, you will see that the 
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harvest area set out in Table 5.2 shows the total 


available and expected to be utilized. 


Limited, 


686860 Ontario 


the total available is 10,599 hectares, the 


expected utilization by the named company is 690. 


following page which is the text, 
from the bottom, 


schedule proposal for the unit is as follows: 


presume there 


But I direct your attention to the 


the third paragraph 


which indicates the annual work 


"All operations will be conducted under a 


third party Order-in-Council licence 


issued to 686860 Ontario Limited. A 


third party agreement has been forwarded 


previously to the Ministry for process." 


So having that read that, 


sir, 


Amey wouldedefiinitely noc. 


would you 


were other licensees on the area? 


Ope etThank#you rasNowpedsadethe unit 


operate -- this forest management unit operate on 


district cuttingslicences formasponticonsoie@time in 


LOSI 7882 


A. Based on evidence you have put in 


front of me, the answer would be yes. 


leading? 


THE CHAIRMAN: So where is all this 


MR. EDWARDS: Sir, we were given an 
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answer by Mr. Kennedy which was not qualified, although 
he wasn't specifically asked to address this issue, 
what are those exceptional where DCLsS would be allowed 
to take the place of the required licence. 

THE CHAIRMAN: I think the witness 
already responded, in cases where the plan has been 
approved and the application sent in, it may not be 
forthcoming by April ist, the Ministry wants to allow 
the cutting and the only way it can confer that 
authority in the absence of the document from Queen's 
Park is through a district cutting licence. Is that 
not; correcteeMrreGordon? 

MR. GORDON: That's correct. The way I 
would interpret recommendation No. 12 is saying to one 
or both of the parties, the Ministry or the company: 
Puldleupsyourasocks® tgetuvyoursapplicationsinetoretoeebid 
licence earlier so we don't have to issue interim DCLs 
around April ist. That's how I would interpret the 
recommendation. 

MRES EDWARDS: <0. Siryeis) there anyetamie 
of time that would be put on such an exceptional 
circumstance? How long can this situation be allowed 
to, exists 

MR. GORDON: A. I'm not aware of any 


limit, and the reason the limit should perhaps not be a 
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concern is we would only have authority from the region 
in Toronto to issue interim DCLs if the large licence 
from Toronto is almost ready to be issued and, 
therefore, you would expect it to be issued in the very 
near future. So, therefore, you would not expect to be 
operating on interim DCLs for a long period of time. 

THE CHAIRMAN: Would you be allowing 
operations to take place without the assurance that the 
main licence would be approved? 

MR. GORDON: No, we cannot do that. We 
cannot issue an interim DCL. 

MR. EDWARDS: If I can just have a 
moment, please, Mr. Chairman. 

THE CHAIRMAN: Very well. 

MREMEDWARDS sa 02> [Sir eesince=thi's ‘was ain 
effect an exception to the statutory term of the Crown 
Timber Act or at least the regulation as set out by Mr. 
Kennedy. 

MS. MURPHY: Which regulation? 

MR. EDWARDS: I am talking about the 
value of the timber to be cut. 

MS. MURPHY: That's not regulation, the 
Crown Timber Act speaks specifically to 160 acres. 

MR. EDWARDS: Right. And, therefore, 


several -- at least three licences with not greater 
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than 160 acres all issued to the Janempereont which has 
just been introduced into evidence, and the previous 
evidence of Mr. Kennedy was that the value to be cut 
should not be greater than $10,000. 

Q. Now, sir, if there is an exception to 
that, either the statutory requirement in spirit, at 
least if three licences are issued when it's supposedly 
160 acres or the value of the timber which could be 
extracted, is that exception required to be reported to 
anybody? 

MR. GORDON: A. I cannot recall exactly 
who gives approval when you want to issue interim DCLs. 
I know when I did it we had to receive authority from 
the regional director. Now, I cannot say if that is 
the case in 1989. 

Q. Do you know of any other obligation 
to report that incidence of using a DCL which I See, 
sir, with respect, as an exception to the requirement? 

A. To what requirement? 

Q. The requirements to the definition of 
a DCL. If you are going to deviate from what is 
suggested to be the norm for that, sir, are you 
required to report that change to anybody? 

THE CHAIRMAN: Mr. Edwards, we are just 


having a little difficulty following along as to what 
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is the significance of this. 

In other words, if the Ministry has 
indicated that they will not issue DCLs until they are 
in possession of information that a proper licence is 
imminent, it will be issued shortly, and they have 
decided in the circumstance that it is appropriate to 
allow cutting in the absence of the main licence, what 
is the significance of the fact that some units are 
being carried out or some activities are being carried 
on under DCLs in that interim period? 

MR. EDWARDS: I guess the concern, Mr. 
Chairman, is just how long is too long. Perhaps I can 
ask the witness if he knows how long the activities 
occurred on that unit before the licence was issued, 
and then if he doesn't have that information available 
perhaps -- 

THE CHAIRMAN: Well, we have some 
indication that it was a few months. 

MS. MURPHY: Nine days and three days. 

MR. EDWARDS: No, no, I am talking about 
those licences which I introduced are '87 licences. 
The text speaks to 1988. So I am interested in what 
happened in 87/88. 

THEMCHAGRMAN«@2. ALL? right PeCan! yourgive 


us a ballpark figure as to normally how long would a 
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unit operate under DCL licences in a normal case? 

MR. GORDON: If I was to give you a round 
figure I would say the month of April. 

THE CHAIRMAN: So roughly 30 days? 

MR. GORDON: Yes. 

THE CHAIRMAN: Now, there could be 
exceptions to that which could be it take it longer? 

MR. GORDON: Yes. 

THE CHAIRMAN: Is it the intention that 
activities should take place under DCLs for any 
appreciable length of time in excess of a month? 

MRiseGORDON <= telters notimthesintention wpe 
Lteumay soccura@ Buti its notgtomcircumvene. timber 
management plans or the Crown Timber Act, the only 
reason we do this is to facilitate the movement of 
people into the bush so they can do something. 

THE CHAIRMAN: Mr. Edwards, you are going 
to have to convince us that there is some reason to 
further explore this area. 

MR. EDWARDS: Well, I am concerned just 
CITA cae 

MS.:MURBPHY :8O;DGiieejustemione, Sleinaven 2c 
objected, I've let my friend ask these questions. 

In assessing the significance of these 


questions, and whether he should go any farther in 
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asking, I would ask you to bear in mind two things: 
One, the regulation I brought to your attention that 
says that the issuing of a licence is not subject to 
environmental assessment, No. 1; and, No. 2, that this 
panel is purporting to be here to speak to monitoring. 

MR. EDWARDS: Well, I had assumed that 
one might want to monitor whether a lawful licence was 
in effect. 

THE CHAIRMAN: Well, we are -- 

MR. EDWARDS: Mr. Chairman, the concern I 
have is set out at page 158, it is not clear, but the 
document appears to suggest that this may have 
continued on into the fall of 1987. Under the comments 
where it says: "drastic reduction of interim DCLs", it 
says as follows: 

"During the fall of 1987, regional office 

approved our long-term licence 

strategy. They subsequently changed 

this approval causing a delay in 

receiving the necessary third party 

agreements." 

Now, it is not clear from that how long 
it was before there was a licence in place. 

THE CHAIRMAN: Okay. Suppose it was six 


months in that particular case, so what? 
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MR. EDWARDS: Mr. Chairman, with respect, 
I think there is some concern when the Ministry 
witnesses testify under oath that they use these things 
for values under $10,000 and, you know, a small area. 
For a period of time, and perhaps a significant period 
of time, if an area is allowed to operate unlicensed, 
in effect, save and except through the DCL process 
whichnae= 

THE CHAIRMAN: Yes, but, Mr. Edwards, 
with respect, the DCL licensing process is a licence; 
it is not the main licence, it is a lawful authority 
for activity to take place. I mean, that's a far cry 
from someone going into the bush with no authority and 
then carrying out activities. 

This is something that is managed and 
controlled by MNR in terms of their issuance and the 
Ministry has in fact indicated, at least there is no 
evidence before us, that activity are being carried out 
in the absence of a licence. It may not be the main 
licence, but there is an interim licensing procedure 
for these cases. 

MRM EDWARDS: 4a “accepe that). Mr. 
Chairman. I am going to move on from this point. 

But the point I am trying to make is that 


if a number of these things are packaged together, so 
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that you've got a lot more than 160 acres, it seems 
that the spirit and perhaps even the letter of the law 
is being violated and I think the issue of the 
desirable zeal with which the MNR enforces its own 
legislation is a matter of concern. 

MroeChairman, ttl Dropose.. 11°) > may; eto 
move to my final area. And just a couple of questions 
which arose out of some of the examination of Mr. 
Lindgren previously. 

OGeelLethink Mr. Cary ,ethe answer to this 
will be a simple one, but I just wanted to confirm it. 
You indicated that a violation of a prescription would 
result in the Ministry taking action during your 
cross-examination by Mr. Lindgren. By that do you 
include the laying of a charge, that is to say, it's an 
offence? 

MR. CARY: A. Assessing a penalty. 

Q. Yes. We were talking in terms of 
suspending licences or things like that, but-- 

Ale ses 

Q. --you agree that the violation of a 
prescription can result in a charge prosecuted in 
Provincial Offences Court which the court may impose a 
fine? 


A--n Notecurrently. 
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Q. Not at the present, but we were 
talking in the future. 

A. That could happen. 

Q. That is the proposal? 

A.UMYes: 

O-PPYes>) eS Thank? you. 

THE CHAIRMAN: It may even result ina 
charge now under the environmental legislation. 

MR. EDWARDS: Yes. 

O-e “Dre -Osborn,.a ibriefsquestion. forsvou, 
sir. Mr. Lindgren asked you a question with respect to 
the sustained yield concept. 

Is it possible, sir, ina timber 
Management plan in the report of past operations simply 
to have a chart, one page, which states the net cubic 
metres of fiber that have been removed from the unit 
and the net cubic metres of fiber that have been added 
to the unit; at least obviously the latter would be an 
estimate. I mean, it is possible to do that? 

DRew OSBORN <2 BAe anes 

Q. Why is that not proposed to be done? 
It would be delightfully simple to understand at least. 

Aw Otln) Concepteor: im practice en ce would 
be delightfully simple? 


Q. It would be delightfully simple to 
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read, sir, but why is that not done if it is possible 
paey foley Gike ry 

A. Ah! You have just answered your own 
question. The difficulty in so doing and in the state 
of the forest -- no, in the annual report, the 
provincial annual report where we describe balance -- 

One Leanesorry.descri bern, 

A. Balance. 

Oe So 

A. A section within the provincial 
annual report, I describe the difficulty is whereby one 
can show exactly what it is you are asking about and 
what measures may be appropriate, growth being one of 
them, and the difficulty was explained in obtaining of 
the data of the growth. 

Q. Is that difficult or impossible? 

Ame wc rec te 

Oem Al leraroght. 

A. Nothing is impossible. 

MR. EDWARDS: Mr. Chairman, there is one 
other matter I wish to ask a question about and then I 
am finished. 

Q. Exhibit 918 was referred to. Who was 
the witness who was testifying to that, that's the 


report on the forest management agreements. 
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Mr. Tworzyanski? 

DR. MacLEAN: A. Legislation? 

MS. SEABORN: Exhibit 940. 

Q. I'm sorry, Exhibit 940. That was the 
document that was authored in part by Mr. Hynard. 

MR. TWORZYANSKI: A. I believe you are 
referring to Exhibit 940, Report of Task Force on 
Forest Management Agreements; is that the document? 

Q. Yes, that's the document, sir. Would 
that document be considered a publication? 

A. Not in the proper sense. My 
understanding of the Ministry publication is a document 
that’s published through formal channels and has a 
document number assigned to it and is available through 
both our public information centre and through the 
Government Bookstore. That would be a publication in 
my understanding. 

O:tP AL] righte*) Sot isnoticed thateaMre 
Hynard did not Dist LU inphisiilastecterublacations in 
his curriculum vitae for Panel 10, and it would be for 
that reason, sir, that he didn't list it? 

A. You would really have to ask Mr. 
Hynard that question. 

MS. MURPHY: The fact that Mr. Hynard did 


work on this task force is referred tofin’ his 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28489 
Straight,Euler,MacLean, 
Tworzyanski 

cr ex (Edwards) 


curriculum vitae. I can't recall when he put together 
his curriculum vitae. 

THE CHAIRMAN: I assume he doesn't get 
any royalties on this document. 

MR. EDWARDS: It is not a hot seller, I 
understand, Mr. Chairman. Thank you members of the 
panel. Those are my questions, Mr. Chairman. 

THE CHAIRMAN: Thank you, Mr. Edwards. 
We are going to take a short lunch and I think we will 
return at 1:15 and be prepared to commence with OFAH. 

MR. EDWARDS: Mr. Chairman, before we 
break, could you give some direction as to when Mr. 
Cassidy might be expected -- be allowed to reply to the 
arguments of the other day? 

THE CHAIRMAN: Well, I think -- 

MR. EDWARDS: I just didn't want to miss 
Lt 

THE CHAIRMAN: I think we will do that 
Tuesday night along with the scoping of Panel 17 which 
shouldn't take very long. 

MR. CASSIDY: Personally I am flattered 
here. 

THE CHAIRMAN: Just before we rise, we 
intend to finish this panel next week and we are going 


to commence at 8:30 on Tuesday, and as we have worked 
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out the time based on the estimates given to us by 
various counsel and representatives, we should be able 
to do. It may take a late session Wednesday, but we 
will do it. That's our intention. 

And I take it, Dr. Quinney, that you are 
still within your day of cross on this panel? 

DR. QUINNEY: (nodding affirmatively) 

THE CHAIRMAN: Thank you. We will return 
ac. al shi58 
-~--Luncheon recess taken at 12:35 p.m. 
=--Oniresumingsat: 4225) p.m. 

THE CHAIRMAN: Thank you. Be seated, 
please. 

Mr. Hanna? 

MR. HANNA: Mr. Chairman, I would like to 
indicate just where I'm planning on going at least for 
the first part of this afternoon. 

I would like to first make sure that I 
use the words in the same way that the panel does, so I 
have got just a couple of definition questions just so 
we don't get tied up in words. 

And then I would like to briefly go 
through the matter of compliance monitoring and then 
move on to what - I'm not sure of the right term - I 


have used impacts monitoring here, and there has been 
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effects monitoring and effectiveness monitoring 
programs, perhaps I will get that sorted out, the right 
term I should use. 

And I hope by the end of the day to have 
also dealt with the effectiveness monitoring part of 
this panel's evidence. 

THE CHAIRMAN: Very well. 
CROSS-EXAMINATION BY MR. HANNA: 

Q. Good afternoon, panel. These are one 
of the ones where you have to memorize all the names. 

Tewoulldamlikesto: startewhrn Mrs Straight. 
Mr. Straight, I saw you were the author of the witness 
statement unlike some of the other people on the panel 
and I, therefore, directed my questions to you, but I'm 
sure there are other members of the panel that may jump 
in, so I invite them to do that, as and when 
appropriate. 

Now, as I mentioned, I would like to get 
some words straight so I use them properly. Compliance 
monitoring seems quite straightforward, it's basically 
ensuring what has been planned to be done actually 
occurs on the ground. Is that a fair assessment of 
compliance monitoring? 

MR. STRAIGHT: A. Did we achieve what we 


wanted to do, that's correct. 
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Q. And what you want to achieve is set 
out in the timber management plan? 

AteetThatestecorrect. 

Q. That one is an easy one. The next 
one is a little bit more difficult for me, and that is 
what I call impact monitoring. I hate to introduce a 
new term and you may tell me that's the wrong -- you've 
got a term that already covers this and, therefore, I 
Williretracteit: 

But what I'm talking about with respect 
to impact monitoring is monitoring on an individual 
timber management basis to see that the impacts that 
you are predicting actually occur in the way that you 
are expecting them to. 

Now, you may have a term that already 
covers that and, if you do, I'm happy to use it. 

A. Perhaps referring to the Class 
Environmental Assessment which we referred to earlier 
might. There is a definition of effects and 
effectiveness monitoring there that has directed our 
approach, and that is on page 196 of the Class EA. 

Q. I'm familiar with that. 

A. With that definition? 

Q. Effects monitoring in my -- or 


perhaps in your terms, does that imply that that would 
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be done on a plan by plan basis? 

A. I think -- the way in which we have 
conducted it, we conduct effects and effectiveness 
monitoring, was the evidence of this panel in total and 
we also visited that in lead in a very specific way. 
I'm just wondering if it would help if Dr. MacLean went 
through his effects and effectiveness diagram. 

THE CHAIRMAN: Mr. Hanna, the Board's 
reluctant to enter into bringing into the hearing new 
definitions. I think this panel has decided that they 
are going to deal with this whole monitoring aspect 
using certain definitions to which they have applied 
precise words and precise meanings, and I think it 
would be helpful if we stuck to what they mean by it. 

If you have some issue or if you want to 
take issue with the fact that what they consider to be 
effects monitoring doesn't cover something that you 
want it to cover, so be it; but impact monitoring is 
not going to help us much because our notes up to this 
point - and believe me they are voluminous - have dealt 
with the other terms. 

MR. HANNA: I appreciate that, Mr. 
Chairman. That is why I mentioned I had some 
reluctance to introduce a new term. I just want to 


make sure that when we talk about effects monitoring, I 
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want to separate out effects and effectiveness 
monitoring and that was the reason I introduced that 
term because, in reading the witness statement, I felt 
that they perhaps weren't as clear as I might have 
wanted them to be. 

But if we can make them clear, that's 
fine, I'm happy to use those terms. 

Q. Effects monitoring, I would like to 
deal with specifically - and I will use that term, Mr. 
Straight - is looking at the effects on the environment 
after an activity proposed, a planned activity has 
taken place in determining whether the effect is what 
was anticipated? 

A. Effects monitoring is assessing 
whether or not there is a change in the environment, 
there is an effect that is created as a result of doing 
timber management. 

Effectiveness essentially is an attempt 
to answer the question: Did we adequately prevent the 
effect, a potential effect from occurring. 

Q. Well, perhaps it will come out 
clearer in my later questions. We will leave the 
definitions for the time being. I would like to move 
to compliance monitoring, if we might. 


MR. HANNA: And perhaps for the benefit 
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of the Board, just so they understand where I'm going, 
it's my view that compliance monitoring is a relatively 
straightforward task and I'm simply going to ask 
several fairly simple questions on that to confirm that 
and basically put that issue to bed, if you like, a 
fairly straightforward thing and I just want to make 
sure that we are all on same lines as far as what 
comprises compliance monitoring. 

Q. Now, compliance monitoring as we have 
said is designed to ensure what happens on the ground 
is what was designed in the plan? 

MR. STRAIGHT: A. Basically correct. 

Q. And, therefore, to make sure that it 
happens you have to have a clear specification in the 
plan of what you expect to happen on the ground? 

A. Certainly you are going to check what 
it is that you have stated in the plan. 

Ow Ande faite isn’ testatedsclearlym@in the 
plan then you can't be clear that it's happened on the 
ground? 

A. Well, I think if you have stated it 
clearer, then certainly you are going to have more that 
you are going to have to check for, that's correct. 

Q. Okay. Given that what we are 


basically doing is taking a plan and making sure it 
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happens on the ground, the level of qualification and 
experience to undertake compliance monitoring is not 
overly onerous. 

A. Is that a question or an observation? 

Q. I'm asking, would you agree with 
that? 

A. Okay. Would you repeat it in the 
form of a question then. 

Q. Well, given that what we are 
basically doing in compliance monitoring is taking a 
Dlan-—— 

Ae sRTOnt. 

Q. --and asking someone to go out on the 
ground and say did what was proposed in the plan happen 
on the ground. 

Ao That siicorrecce 

Q. It's a relatively real technical 
task: Did (a) occur on (a) on the ground as we 
proposed? 

A. I would say it can be done as ina 
technical basis, yes. 

Q. It basically requires someone who can 
read a map, figure out where on the ground and follow 
through in that sort of way in terms of being able to 


make those sort of observations? 
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A. That would be one situation. 

Q. Would you feel confident giving such 
a responsibility to a forest technician level staff? 

A. To check. Yes, I would, generally. 

Q. Now, in terms of non-timber values, 
they are reflected in the timber management plan in 
terms of specific actions, for example with moose 
habitat, you say we are going to leave the shelter 
patch for moose habitat and, therefore, in terms of 
protection of non-timber values, at least as far as 
compliance monitoring goes, it's relatively 
straightforward also, inasmuch as they are dealt with 
in the plan? 

A. In that particular instance you 
raise, that's correct. 

OO} Nowsgtawould likes to.turnato.citects 
monitoring because that is where I think, from my 
client's point of view, it's perhaps somewhat more 
contentious. 

Now, it's my understanding there is two 
reasons that you undertake effects monitoring; the 
first is the decision to approve an undertaking, a 
timber management plan - an individual timber 
Management plan we are talking about now - is based 


upon certain anticipated effects occurring and the 
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decision being that endeelatrects are acceptable, that 
the benefits that result from that activity will offset 
any effects that occur and, therefore, approval is 
given. 

Would you agree with that? 

A. That may be -- it's true in certain 
cases but, generally, I would say that you undertake 
effects monitoring to the degree that you can at that 
level essentially to see if there is any evidence of 
unanticipated problems or effects, okay. 

In other words, you go through timber 
management -- when you develop a prescription, you 
develop a prescription to protect against a particular 
effect from occurring. Compliance monitoring you check 
to make sure that indeed that prescription was achieved 
at the ground root level, and effects monitoring ina 
general sense at the local level, as we presented in 
lead, is somewhat constrained in terms of what types of 
Situations you can actually observe by that timber 
technician that we were talking about. 

Q. I'm well aware of that and that is 
where I'm going to, ultimately. We will discuss that 
matter. 

A. Okay. 


Q. But what I'm trying to deal with 
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first of all, is I'm looking at this after that hearing 
is over, and we are now talking about an individual 
timber management plan coming forward, going through 
this planning process and it being given approval based 
upon certain expectations, certain expectations in 
terms of the environmental impacts. 

A. “Thats right; vokay. 

Q. The question then arises: Are those 
impacts upon which that we gave approval actually what 
take place; are the impacts greater or less, or are we 
reasonably accurate in what we expected? 

Away CSA 

Q. That is one reason to undertake 
effects monitoring? 

Wome ces, punatius iconrect? 

Q. Particularly in timber management 
where we have -- 

A. EnV MNReS =sesorny seMr Jahanna. In 
MNR's context, if we prevented those effects having put 
practices into place to deal with or to prevent them, 
we would consider ourselves effective. I'm just 
wondering if we are going to start playing around with 
effects and effectiveness. 

Q. Okay, let's deal with that now. 


There is the possibility that you can come up with a 
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timber management plan - and I say this very 
hypothetically - but you could come up with a timber 
Management plan whereby there was no environmental 
impacts whatsoever and, in that case, you would say: 
We have done all our mitigation and whatever and we 
have protected all the resource values and there is no 
impact. 

But even in that particular case, when 
approval was given to that timber management plan, you 
would still have to go out and check and make sure that 
what you said was going to happen actually happened? 

A. Compliance monitoring, correct. 

QvVEPNOTeno;, norenoct compliance 
monitoring. 

A. Well, the way in which -- well, okay, 
Maybe I'm misunderstanding. Sorry, go ahead. 

Q. Compliance monitoring makes sure that 
what you planned to do on the ground actually happens? 

ASanxyes. 

Q. Effects monitoring is saying: If we 
do what we plan to do this is what we anticipate will 
happen. Now we want to go out and check to make sure 
what we anticipated will happen is no worse than what 
we expected at least? 


A. Okay. And that is the provincial 
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monitoring program essentially that we have defined, 
would you agree with that, that we have presented in 
lead and in evidence? 

Q. I'm going to come to the provincial 
monitoring program. 

A. OkKay. 

Q. I see the provincial monitoring 
program in a different light. I'm looking at - and 
perhaps to give you an explanation of where I'm coming 
from - I'm looking at a timber management plan for all 
intents and purposes being -- each plan being for all 
intents and purposes an environmental assessment in a 
sense? 

A eipwella-- 

Q. And hopefully as a result of this we 
won't have to go through hearings or whatever at least 
not very often, but essentially that is the process we 
are setting up? 

A. Each timber management plan is what 
you just said, it's a timber management plan and in 
that timber management plan we have a process for 
dealing with preventing environmental effects, okay. 

And in lead evidence we suggested that 
why we can't put an effects and effectiveness 


monitoring plan, if you will, into that timber 
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management plan because of all of the problems in 
conducting the kind of studies or assessments that 
would be required at that level. 

Q. Right. And the table which you 
prepared in your witness statement which itemizes 
that-- 

A. Suggests the limitations to what we 
can do at the local level, yes. 

OQ. But this comes back to the point that 
I'm trying to make in terms of when approval is given 
on an individual usual timber management plan. 

A. Okay. 

Q. That approval is given conditional 
upon certain events happening or expected to happen. 

AUSeves . 

Q. Now, throughout the evidence the 
proponent has brought forward in this case we have 
heard repeatedly the site-specific nature of the forest 
estate and the fact that you can't deal with these 
things at a generic level, et cetera, et cetera. I'm 
sure you are familiar with that general line of 
evidence. 

What I'm concerned about is, we have a 
provincial level effectiveness program, which we will 


get to in due course, that is dealing with a number of 
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sites but hardly is going to be able to deal with all 
the site-specific examples that we are going to deal 
with in timber management plans in this province. 

A. And that is why we have taken a fair 
amount of time and effort to try and carefully select 
the situations that we should look at, that is true. 

Q. Well, maybe I will turn it around the 
other way then. 

THE CHAIRMAN: Just let me try to assist 
for a moment, Mr. Hanna. I think where Mr. Hanna is 
going, Mr. Straight, is that you have not put forward 
an effects monitoring program on a plan by plan 
specific basis. 

MRagc TRALGHT:gaThat ‘sacorrect. 

THE CHAIRMAN: And Mr. Hanna is leading 
us down the path to say that in an individual timber 
management plan you don't go about -- after the 
activity has taken place, you may go through compliance 
monitoring, but you don't go through on a plan by plan 
basis effects monitoring per se, you cover off that by 
implementing the provincial effects monitoring program 
which has enough variety in it in terms of specific 
situations to supposedly cover most situations that you 
encounter at a local level. 


MR. STRAIGHT: Fundamentally that is 
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correct, Mr. Chairman. 

THE CHAIRMAN: Is that a fair phrase of 
what is happening? 

MR. HANNA: Thank you, Mr. Chairman. 

THE CHAIRMAN: And I think you are trying 
to point out that there may be a deficiency in the 
monitoring program in that it doesn't deal specifically 
on a plan by plan basis with respect to monitoring. 

MR. HANNA: That being a component that 
deals with that, yes. 

THE CHAIRMAN: That's right. 

MRemSTRAIGHT: 3 2 Thatesvright: 

MR. HANNA: That is one of my concerns, 
yes. 

MR. GORDON: Mr. Chairman, if I could be 
helpful, and I know it's not contained directly in the 
plan, but from a timber estate point of view, a wood 
supply point of view, I would suggest that the 
discussion that I carried on in lead, what I was 
talking about there was the results of 
effects/effectiveness monitoring relative to the timber 
resource and that is done on a plan by plan -- a 
management unit by management unit basis. 

THE CHAIRMAN: But I think he's talking 


about some of the other non-timber values. 
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MR. GORDON: Okay. 

THE CHAIRMAN: And that of course is 
dealt with in terms of other resource programs which 
may be separate from the timber management planning 
program. 

MR. GORDON: Okay, thank you. 

THE CHAIRMAN: And, again, Mr. Hanna, we 
just don't have a situation in Ontario where it's all 
done in one shot al a Baskerville. 

MR. HANNA: I thought that was somewhere 
in North Carolina. Okay, yeah. 

THE CHAIRMAN: In other words, all of the 
resource management programs aren't integrated into 
one, as we understand it, that is not the way Ontario 
has chosen to conduct their plan. 

MR. HANNA: Yeah. I'm not sure that that 
has to fall out of that, but I appreciate your 
assistance in clarifying that matter, Mr. Chairman. 

Q. Mr. Straight, then given what you 
have indicated to the Chairman, can I conclude then 
that when an individual timber management plan is 
brought forward and approval is given based upon a 
projection of effects, that there will be no way that 
any member of the public will know in fact whether or 


not those effects did or did not occur on an individual 
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plan basis? 

MR. STRAIGHT: A. I suppose technically 
at an individual plan basis you are right, there is no 
way of being able to totally predict whether -- at that 
level whether all of those actual effects occurred or 
didn't occur, and I'm thinking of the whole range of 
effects when I'm saying here. 

What that individual member of the public 
don't have is an indication that within the bounds of 
current science in our knowledge and through the 
application of the process as we have defined it, that 
we expect a very -- we expect a reasonable level of 
environmental protection. 

Q. I think what you are saying is: Rely 
on the predictions that will come out of the 
effectiveness monitoring program as representing what 
will happen in that particular example? 

A. We are basically saying that we will 
rely on the provincial monitoring program to 
corroborate the degree to which we have prevented a 
potential effect, that's correct. 

Q. Let's just for a moment take the 
Situation that in fact it was proposed to undertake 
effects -- some type of effects assessment on a plan by 


plan basis, okay. 
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An sOkay. 

Q. Now, presuming that you carefully 
select those indicators, those environmental indicators 
that you are going to use to monitor the effects, and 
by that I mean not necessarily watching, grading, 
whatever you call it, of every moose in every harvest 
area, but perhaps using the standard type of 
information that the Ministry collects in terms of, 
let's use moose population numbers, by systematically 
doing that across the area of the undertaking, would 
you not agree that you could amass a great deal of 
information covering a wide variety of sites ina 
relatively short period of time? 

THE CHAIRMAN: But, Mr. Hanna, what good 
does that do in this situation if the Ministry is 
relying on managing moose province-wide instead of 
managing moose on a unit by unit basis, in your 
example? 

MR. HANNA: Mr. Chairman, I expect that 
these decisions that will be made on a case-by-case 
basis on a timber management by timber management plan 
basis will be based upon the impacts that are expected 
on that local moose herd. In fact, I can't envision 
any other way that those decisions could be made. 


And it is in that way that when you come 
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forward and you say: Here's my timber management plan, 
here's my expectation in terms of how the moose herd 
will respond, that the decision will be made whether or 
not to accept or reject that proposal. 

THE CHAIRMAN: Yes, but how does that fit 
in necessarily with the boundaries of wildlife units 
versus timber management units and all of that evidence 
that we have heard - I don't know - I'm putting it to 
the panel. 

MR. STRAIGHT: ‘I am sorry, Mr. Chairman, 
what is it that you would like to put to the panel? 

THE CHAIRMAN: Well, if you are going to 
examine the impacts on moose within an individual 
timber management plan, as I understood it, the 
wildlife unit boundaries may differ from the boundaries 
even encompassed by the plan, No. 1, and you may have 
an impact within a timber management unit from a 
certain activity that will not necessarily affect your 
management plan for moose because you are doing that on 
a provincial basis, and it may be that a problem ina 
particular confined area which may be covered by a 
timber management plan or part thereof will not affect 
your overall management of moose in a deleterious way. 

Perhaps Dr. Euler can corroborate that is 


the way you are doing it. 
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DR. EULER: Yes, Mr. Chairman, I'm 
nodding my head because that is indeed the way we do it 
and that indeed is the philosophy. 

THE CHAIRMAN: And, therefore, it would 
be difficult to necessarily have effects monitoring 
just with respect to a timber management plan because 
of the area which is covered by that plan; is that 
right, 

DR. EULER: Yes, yes, that is exactly 
COGrect. 

THE CHAIRMAN: So that is why I'm 
questioning, Mr. Hanna, when you are using the example 
of moose and because that is managed under the wildlife 
management program in a different fashion than the 
timber management planning process, it just may not 
jive. 

MRi. SHANNA ta4-Well »6Mr- =. Chairman, i *m 
afraid things don't jive with me either then because 
what I am faced with is I'm seeing timber management 
guidelines particularly for moose habitat being applied 
on a timber management planning basis, decisions being 
made in terms of timber management plans and timber 
management plan impacts on moose herds and I'm hearing 
Ministry biologists say we can't do it that way. And 


I'm at a total loss then as to how these decisions are 
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going to be reached. 

DR. EULER: We didn‘t say we can't do it 
that way, we said we don't do it that way. 

MR. HANNA: Q. Well, how is a decision 
going to be made, Dr. Euler, in terms of the 
application of the moose habitat guidelines on a timber 
management plan basis, not a wildlife management unit 
basis? 

How are you going to make those 
determinations and their associated ramifications on 
the moose herd without dealing with the timber 
Management plan unit as a unit in itself? 

DR. EULER: A. Well, this is so 
confusing it's very difficult to answer but, you See, 
we make decisions on a timber management plan but that 
plan is part of a bigger unit, and so all of those 
decisions on all of those timber management plans have 
to fit together into some coherence on the wildlife 
management unit. 

And so that is the job of the district 
biologist, is to bring coherence to that process 
because the district biologist has responsibility for 
the wildlife management unit and he may be working with 
two, three, four, five several timber management plans. 


And so for him the most meaningful way to collect 
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statistics would be on the wildlife management unit as 
opposed to the timber management plan. 

Q. Right. But you did say that in order 
for him to come to those sort of conclusions he has £0, 
I think your word was corroborate, synthesize, 
integrate, whatever the impacts or the effects of the 
activities that are taking place on each one of those 
timber management planning areas? 

A. Yes. 

Ouse ANGssOsall Lim ssavyingeis: Fine) I 
will accept that. And now I'm saying: Let's talk 
about a timber management plan, accepting that you are 
going to look outside of that unit also and look at all 
the other interactions that the biologist has to look 
at, but you have to make decision in terms of 
acceptability on a timber management plan basis, you 
can't make a decision in terms of timber management 
activities, you aren't approving timber management on 
the basis of a wildlife management unit? 

A. Yes, that is true. 

Q. Fine. And then what follows out of 
that, you are anticipating a certain influence on the 
moose herd from that activity taking place in that 
particular timber management unit? 


A. Yes. 
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Q. End of my -- that is the simple and 
short and sweet of it. 

A. Good. 

Q. So you could do effects monitoring on 
a timber management plan by timber management plan 
basis? 

A. We could, we just don't think that's 
the most effective or efficient way to do it. 

MR. STRAIGHT: ~ A; Mr. Hanna;* just —-—- I 
guess what we have tried to come to grips with or 
grapple with when we developed the process that we 
developed was a recognition of the broad range of 
effects. We are not just talking about moose here, we 
are talking about phosphorus levels, we are talking 
about socio-economic concerns, we are talking about a 
whole host of effects. 

And Dr. MacLean in lead evidence tried to 
go into some detail about essentially how difficult it 
can be to detect some of these effects, the complexity 
of it, the variability of the natural systems, and the 
need for basically a high standard of scientific study 
to really be able to address the issue of finding out 
or being able to assess whether or not we are being 
effective and also the costs and practicality of being 


able to do those on a large basis. 
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So when we really -- when you pull out 
one particular effect or one particular resource value 
like moose it tends to -- it tends to give you an 
incorrect focus on what the complexity of the large 
Situation is. And so it's with that understanding -- 
with that current understanding we have of that 
basically fairly complex environment out there that we 
have designed the overall process that we have 
designed. 

Q. Well, just -- 

MS. MURPHY: Mr. Chairman, I don't want 
to interfere with my friend, but just listening to 
where we are now, I would suggest that this very issue 
has been canvassed by Mr. Hanna and his predecessors at 
beasteine Panelsmiya) 5 wl Oe 4 Landal5) 

MR. HANNA: Could I have those numbers 
again, please? 

MSee MURPHY ell Oe eel On a d4eands Loa by) my, 
recollectionte- 

MR. HANNA: I'm afraid I don't know what 
MVetriend.isereterrings lLoreMr es chaarman, 

THE CHAIRMAN: Well, let's not waste too 
much time arguing about whether you have done it or 
not. Let's go on with your questioning and we will 


see. If we think they are too repetitious of previous 
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evidence, we will tell you. 

MR. HANNA: Q. Mr. Straight, just so you 
understand where I'm coming from, I don't disagree at 
all with the evidence that Dr. MacLean has given in 
terms of variability and whatever, I think the question 
becomes one: Different environmental effects require 
different types of measures, what might be suitable for 
moose may not be suitable for phosphorus levels in 
lakes and I will accept that, I think that's 
self-evident. The subject of cost and practicality I 
think is really where the rubber hits the road and 
that's where ultimately I'm heading for. 

I'm trying to see if there is a way to 
effectively carry out effects monitoring in at least a 
financially feasible way as possible. 

And I what I have heard you say is, you 
say: The environment is very complicated, we have got 
all these problems and difficulties and nner vader in 
the natural environment, which I think the Board is 
well aware of, but yet we have the circumstance where 
it's an individual timber management plan and we really 
don't know what is going to happen there because of all 
the uncertainty and complexity and all those other 
weird wonderful things that we have to say about the 


natural environment. 
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MR. CASSIDY: Is there a question? 

MR. HANNA: It will eventually be. 

THE CHAIRMAN: Well, let's try -- I mean, 
you are going to have a chance, Mr. Hanna, as you are 
aware, to give your side of the case. You can put 
forward whatever effects monitoring program your side 
feels is appropriate. Let's question these witnesses 
on their program which is their evidence. 

MR. HANNA: Q. Can we talk then about 
how adaptive management might be applied in terms of 
effects monitoring. Adaptive management is in a way a 
whole system experiment; would you agree with that, Mr. 
Straight? 

MR. STRAIGHT: A. Now, when you say 
adaptive management, you are talking about 
Baskerville's adaptive management? 

Q. Baskervillian adaptive management. 

A. His nine steps or whatever of 
adaptive management? 

O., Wes, 

A. Okay. And I'm going to ask Dr. Euler 
if he will deal with that particular subject matter for 
you. 

THE CHAIRMAN: I think you will have to 


repeat the question for Dr. Euler. 
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MR. HANNA: I'm sorry. 

Q. Is adaptive management a form of 
whole system experiment? 

DRESBULERCaoAce Yes think ethatt sutair. 

Q. Back to my hypothetical. If the 
effects monitoring were to be undertaken on a 
plan-by-plan basis, would that be a way to implement 
whole system experiment and, in essence, adaptive 
management? 

A. Yes, I think that's true. 

Q. And is one of the advantages of that 
particular approach that by having such a large number 
of observations that much of the complexity that you 
are faced with in the natural environment system can be 
effectively handled? 

Awe WGSya acnunks Chat sratr ues 

Q. And then would you say that the 
reason that -- or the major barrier then to that 
approach is one of financial feasibility? 

AS Lrtthimk tthat tsiathe imajormibarrien. 
yes. There might be some other statistical design 
problems, but the major barrier would be financial and 
practicality, the whole business of: Can you actually 
do it with the time and money that you have. 


Q. Has there been any analysis of that 
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option? 

A. Well, there has been analysis in the 
sense that it has been considered and, in that sense, 
yes, and the decision has been not to do it. Now, I 
can't point to a mathematical analysis or a statistical 
analysis. 

Q. Financial analysis. 

Ne LecanecepoLltnit@toatnaerninoe 240. ecan. t 
point you to a written analysis that contains numbers 
and figures and that sort of thing. It's been analysed 
at a very broad general level. 

Oee USHiERpOSsible, Drea bulersothateLe 
you used fairly high level indicators of environmental 
impact, and what I mean by that is moose population 
trends, fish population trends, without going through 
all the intricate, if you will, environmental dynamics 
of the system, that that approach might be more 
financially feasible? 

A. Than what? 

Q. Than doing your effectiveness 
monitoring program that you are currently proposing 
which involves describing, in what people might call a 
great deal of detail, various environmental components? 

ASemWell einOet don wtebhinkeso snl ythink 


the indicator species approach would be -- 
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Q. Excuse me, I didn‘t use indicator 
species approach. 

Ae aie l ont. 

Q. I'm not entering into that field at 
all. We will save that for later. 

A. All right. So can we call it the 
indicator approach? 

QverFine: 

A. Okay. Well, I think based on my 
understanding is that that would be considerably more 
expensive, but I want to qualify that by saying it's 
very difficult to analyse that in this -- very quickly 
like this in this sort of forum, but my best judgment 
would be that would be considerably more expensive. 

Q. Can you just quickly just explain why 
you feel it's more expensive, because I have a problem 
with logic there? 

A. You see, if you are collecting data 
at the timber management plan level on moose, say, or 
any of the other indicators whatever these higher level 
indicators are - see, we don't know exactly what they 
are, so that's hard - I just can't -- it's quite a job, 
it's a big job because you are sampling problem is 
going to be difficult and you are going to have to 


spend a fair bit of money getting appropriate sample 
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sizes and doing the appropriate analysis. 

Q. But doesn't the Ministry regularly 
collect at the present time that sort of information 
with respect to moose? 

A. No, not on the timber management unit 
level, no, we collect it at quite a higher level than 
phat. 

Q. The wildlife management unit level? 

A. Yeah, yeah. See, like an area survey 
for moose is done at a wildlife management unit level 
which is a more efficient way of doing it than at a 
timber management planning level, I think, to the best 
of my knowledge it would be. 

Q. But given the way that those surveys 
are undertaken, there is nothing to prevent you from 
applying those at a timber management unit level? 

AtieWellmei Cease ust ithaterisyou. don tt 
have any plots, it happened to fall in a timber 
Management planning area then, of course, you can't and 
to get your plots in the timber management planning 
areas is a more sophisticated and complicated technique 
than the way we do it now. 

O..mOkavaegelntaideof:taeresporse,; Letes 
just limit it to moose, would you say that when you 


said it will be certainly more expensive, you are 
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referring then to on top of the current expenditures 
that the Ministry has for moose surveys? 

AL Yes". 

QO. And how much more would you expect it 
would be; twice, three times, ten times. I'm just -- 
you must have some idea. 

A. Well, I would -- the best that I can 
say is on the order of magnitude to four to five times. 

DR. MacLEAN: A. Perhaps I can 
interject, Mr. Hanna, too. I mean, the reason why we 
have chosen in the provincial program to measure things 
other than general level indicators is that we do have 
the two objectives in mind, both in being able to 
detect resource effects if those occur under the 
guidelines, but also to be able to modify those 
guidelines we have to know why those effects occur. 

And so we are measuring a number of 
interim steps in order to be able to pinpoint exactly 
how the guidelines have to be modified. 

Q. Well, Dr. MacLean, that is the reason 
why I wanted to break out effects and effects and 
effectiveness, and I will deal with effectiveness, and 
I appreciate fully where you are coming from, but I'm 
trying to limit myself now to the operational side of 


it in terms of where I'm coming from in terms of 
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effects monitoring. We will deal with effectiveness 
monitoring in due course. 

MR. HANNA: I'm trying to truncate this 
as much as I can, Mr. Chairman. Just give me a moment. 

THE CHAIRMAN: We shall assist you in 
every way possible. 

MR. HANNA: Well, I think I will leave 
that issue for now and, as I say, I think it may be 
something that's been dealt with in evidence-in-chief. 

THE CHAIRMAN: Thank you. 

MR. HANNA: I would like to move on to 
the matter of effectiveness monitoring at this point if 
I could. And perhaps just to tell the panel and the 
Board where I'm coming from, the line of questioning I 
wish to follow here deals with the following: First of 
all, I think all members of the panel probably agree 
that we are talking about major of investment of public 
money, we are talking 40 or 60 or the $50-million we 
were talking about. 

And my client is quite conscious and 
quite concerned that the public gets the best value for 
that money, if in fact the Board decides that that's 
the appropriate expenditure. And so I want to make 
sure that -- and I want to pursue with my line of 


questioning that this is in fact is going to be a 
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worthwhile investment. 

Another line of questioning I'm concerned 
about with the effectiveness monitoring program is the 
fact that it may lead to entrenchment of the guideline 
approach and how that could possibly be avoided and I 
would like to discuss that with the panel. 

And I guess the last matter that I will 
deal with in terms of effectiveness monitoring is the 
closely interconnectness between the scientific basis 
of the effectiveness monitoring program and the need 
for quantitative predictions. 

So those are the three areas that I will 
be addressing. 

Q. Now, I indicated, Panel, that I 
expected you would agree with me. I presume that you 
do or you would have interjected, but $50-million is a 
tajonu = 

THE CHAIRMAN: Well, I don't think you 
can necessarily assume that because they didn't 
interject they are agreeing with everything you're 
Saying. 

MR. HANNA: I better put the question to 
them to make sure that is the case, Mr. Chairman. 

THE CHAIRMAN: They might just be polite. 


MR. HANNA: Q. Would you agree with me 
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that the proposed investment in the effectiveness 
monitoring program is a major long-term commitment. 
Perhaps Dr. MacLean would be the best to answer. 

DR. MacLEAN: A. I would think it is a 
fairly substantial commitment, yes. 

Q. And I expect you would also agree 
that given the scope of this commitment one must be 
particularly confident that one is setting out ona 
sound course? 

A. Yes, we would want to be assured of 
that. 

Q. Now, it's probably fairer to put this 
question to Mr. Straight given his involvement with the 
effectiveness monitoring program; and, that is, what 
consideration has been given to alternate ways to 
invest this money to deal with managing the effects of 
timber impacts? 

MR. STRAIGHT: A. Alternate ways in what 
sense? If you look at the results of the follow up of 
the recommendations of that March 8 ESSA Report you 
will see that there were, in the technical studies that 
followed, a number of different approaches that were 
explored. 

Q. Yes, I appreciate that. I didn't see 


however exploration of, for example, using the habitat 
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supply analysis approach as opposed to a guidelines 
approach in terms of that investment. 

A. I guess the best way to approach this 
is to provide you with a little bit of history anyway 
on the subject. We were looking at a class 
environmental assessment which had been submitted some 
time ago, we were looking at dealing with a timber 
management planning process that we were essentially 
going to be asking the Board for approval to implement. 

Part of that process dealt with the 
definition of how we intended to protect the 
environment. So, in a sense, this is part of a growing 
or an evolutionary concept and process in the Ministry 
that has its roots going back a significant number of 
years. And so to some degree that focused the kind of 
options that we tended to look at. That was one major 
consideration in designing an effects and effectiveness 
monitoring program. 

The other thing that was a major 
consideration in designing the program was basically a 
knowledge of how the Ministry currently works, how we 
conduct our planning, how we are organized, how we go 
about doing business, how our capabilities were. And 
while we considered, in general terms as Dr. Euler 


referred to, of the use of things like habitat supply 
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analysis in general, we were basically to some degree 
bounded by consideration of where we had been and where 
we are going. 

And that in many ways led to us taking 
the approach that we did. We were very concerned about 
being adaptive. We recognized a lot of the current 
technology that is being developed, adaptive in a sense 
that there is a constant feedback mechanism between 
scientific studies and results and improving one's 
ability to manage in an environmentally conscious 
manner. And so we selected -- we had opted to go with 
that kind of approach in our thinking. 

I hope that gives you some understanding 
of where we have been and where we're going. I also 
should suggest I think as we have put in evidence in 
lead; I mean, the world isn't going to end and stop 
with that either, I mean, that whole field out there is 
going to constantly change and, as a Ministry, we want 
to be in a position to be able to be adaptive both to 
results of studies that we do, adaptive to new 
technology as it's reflected in our term and condition, 
and even adaptive to new processes that may come down 
in the future. 

THES CHALTRMAN -#eMre- Straight; would it 


result, if the Ministry for instance was to take a 
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radical departure from the way it now carries on 
business, for instance going to a habitat supply 
analysis basis as an example, would that involve 
dismantling a lot of the administrative structure that 
the Ministry is now involved with? 

MR. STRAIGHT: It may or may not, Mr. 
Chairman, depending on how you -- what specific 
definition or specific technique it is you want to 
approach. Mm. 

But clearly there are administrative and 
organizational ramifications to most of these things 
and Dr. Euler or Dr. MacLean might want to comment 
further on it. 

DR. EULER: Well, I guess my feeling 
would be that that administratively it wouldn't cause 
any major disruption to the Ministry in terms of our 
structure. It's going to cost more, that is the big 
problem, because you have got to have -- you know, you. 
have to have more equipment, more training, more 
people. That is the big problem. 

THE CHAIRMAN: So when you are analysing 
these various options open to you, is what you are 
saying that you have to do it within the confines or 
restraints of realizing that if you go in a totally 


different direction than you are now going, it will 
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have a very major fiscal implication? 

DR. EULER: Yes, yes, that is the 
problem, Mr. Chairman: What is the best technique in 
terms of getting the job done at a reasonable cost, 
what is the best -- it's just like a family budget, 
buying a car or something, you weigh things in a 
Similar way. 

MR. HANNA: Q. Dr. MacLean, did you have 
anything to add? 

MS 2) MURPHY: SeSOrry peleaian =t hear. 

MR. HANNA: Q. Dr. MacLean, did you have 
anything to add? 

DR. MacLEAN: (no response) 

MRE CARTE @eoavVeano. 

DR. MacLEAN: No. 

THE CHAIRMAN: It's called leading the 
Witness, Mr. Cary. 

MS. BLASTORAH: He's been trying to get 
good counsel for a long time. 

MR. HANNA: Q. Now, Dr. EBuler, you 
indicate that in your view HSA will cost more. When we 
spoke last we had talked about this issue and you had 
indicated at that time you hadn't done any analysis of 
that sort. Has that been done now? 


DR. EULER: A. The analysis? 
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Q. That you have now come to enact 
conclusion that it will cost more? 

A. No. We are going to do a careful 
analysis of exactly that. I may be wrong, that is just 
simply my opinion, and we are setting out to doa 
thorough analysis of that very question as carefully as 
we can. 

MR. HANNA: Mr. Chairman, perhaps I can 
ask your direction on this. I'm aware that this study 
is ongoing and it's just a matter of how we are going 
to deal with this in the hearing in the event that it 
comes forward. 

Like, I‘m quite prepared to leave this 
for now because obviously the Ministry is going to 
undertake that analysis and I just look to your 
guidance as to how I might -- how is the best way to 
proceed on that. 

| THE CHATRMAN:@™ Well] thinkyi t's hardmco 
proceed with it, if the study hasn't been done at this 
point there's no results to really comment on. 

I suppose that if the study is completed 
Within the confines of this hearing and I assume - and 
this is a general direction to the Ministry - that 
whenever any study is ongoing that is relevant to the 


matters the Board's considering, we expect the study to 
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be brought to. the attention of the Board and the other 
parties at the earliest possible moment; then, if 
necessary, if it's relevant to be discussed at that 
time, we will have to probably make arrangements to do 
so. It's as simple as that. 

MR. HANNA: Okay, Mr. Chairman. 

THE CHAIRMAN: We realize that there is 
many studies going on and this hearing is lasting 
several months, if not years, and events tend to catch 
up, or maybe we'll catch up with events, one or the 
other. 

MR. HANNA: Q. Dr. Euler, with respect 
to the application of the guidelines and ability to do 
predictive quantitative predictions, it's my 
understanding that the conclusion was that there is too 
much uncertainty to undertake those sort of predictions 
at this time; is that correct? 

MS. MURPHY: Is there some specific set 
of guidelines Pra he's being asked about. 

MR. HANNA: I am sorry. 

Q. I'm referring specifically to the 
fish and moose guidelines, more particularly to the 
moose guidelines. Most of my questioning to date has 
been with terrestrial wildlife and not with aquatic 


wildlife, and I will indicate when I move to the 
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aquatic. 

DR. EULER: A. There is some ability to 
predict, but when you predict something there is always 
a certain error rate around your prediction. We can't 
predict in the sense that we are going to guarantee 
that a certain result will happen. 

Q. And you never can? 

AM (Rights. thuciwSecanipredictisorteoft 
Within a broad arrangement. We know that in general 
and most of the time this is the approximate result we 
are going to get, knowing full well that it may not 
happen in a certain place but we can look at broad 
averages of prediction. We can do -- so we have some 
ability to predict, not as much as we would like, but 
we have some. 

Q. And one of the reasons for the 
effectiveness monitoring program is to increase or 
decrease the level of uncertainty, increase the level 
of knowledge? 

A. Yes, increase the level of knowledge 
and decrease the level of uncertainty, yes. 

Q. And is it your expectation at the end 
of the ten years or whatever that the program will take 
place that you will then be in a position to make 


quantitative predictions, reliable quantitative 
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predictions that can be used operationally? 

A. Well, we will be able to make better 
than we can make now. Certainly we are going to 
advance. Just exactly how quantitative or, like, what 
the confidence limit around the prediction is, is 
pretty Nardiitompredict.. Buti m confident’ it. wilt. ibe 
much better than it is now. 

THE CHAIRMAN: I think it sounds like you 
are after the illusive guarantee, Mr. Hanna. 

MR. “HANNA <?2-NoO, no, note ac all, Mr. 
Chatrmmany, 10. saWhnateeu onvarter? is this; and). that is, 
when will we know enough? 

THE CHAIRMAN: Well, we will suggest when 
we know enough. 

DR. EULER: Maybe never. Well, we'll 
never know enough. It's just a constant process of 
learning and learning and improving all the time, and I 
hope that is what we are trying to do is learn and 
improve all the time and get better all the time. That 
is what we are trying to do. 

MR¥e HANNA: 2 207 S* Welly <1 s"my 
understanding that one of the major reasons for this 
effectiveness monitoring program is that we don't know 
enough right now; that is the determination that has 


been made? 
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DR. EULER: A. Well, you see, I wouldn't 
put it in quite those terms. The major reason for the 
effectiveness monitoring program, as I understand it, 
is to check and see if what we are doing is having the 
results that we intended to have. So if we implement 
moose guidelines we have "predicted" what will happen. 

Q. What do the quotes mean? 

A. Well, the word ‘predict' is so 
difficult in this circumstance because in the minds of 
Many people predict means something like Jeannie Dixon 
was doing to do, like predict the future, okay. So 
there is a connotation of predict. 

In science, predict has very specific 
meaning. You would say 19 out of 20 times if you 
repeat this experiment you will get the same result 
withins10sper tcent.m Well ithat?é smalitormfotf? prediciicon-. 
It's! anvery precisesformlofspredictaontarrandiiso Airis 
very difficult word to use in this context. 

What we have done is, for example, we 
have set a target and we have said: Okay, if we take 
the following actions we expect -- we have a reasonable 
expectation of meeting that target, and that is -- so 
that is our underlying thought: Take the actions, fire 
the six guns, here's the result we expect. 


Now, however, let's check that, let's see 
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if indeed we get what we wanted to get and what we 
expected to get. That is our effectiveness monitoring 
program, as I understand it. 

Q. Okay. And what that is leading to me 
is this question; and, that is, you suggested that 
you're going to take activities and you expect that you 
are going to hit the target. Where is it set out what 
the actions are and how the cause/effect linkage is 
going to lead to you hitting the target, if I can put 
it that way? 

A. Well, I would suggest that for moose 
it's in moose policy where we have said: We have two 
major tools, two six guns, the hunting management tool 
and the habitat management tool and together, by using 
them, we expect to reach a target level. 

Now, our problem of course is there is a 
lot of uncertainty in how those tools work, which is 
more effective, exactly how they work, is it size of 
clearcut, is it winter shelter, is it browse, just 
exactly what is it in there that makes it work. And 
that is -- we are trying to reduce that uncertainty 
With our effectiveness monitoring program. 

Q. The effectiveness monitoring program 
is essentially a research endeavour; would you agree 


Wich thatr 
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A. Yes. 

Q. A a ientitd cmeesearcn endeavor? 

A. Yes, essentially. 

Q. And it's based around, if you will, 
the basic scientific method which is to establish 
hypotheses regarding cause/effect linkage. 

Awgnies:. 

Q. Make predictions to what you 
anticipate will happen? 

A. Yes. 

Q. Which will serve to modify your 
hypotheses to accept or reject it? 

nr Saves. 

On “Pretty ssimpliesstufiel? 

AN a Yess 

Q. Pretty simple concept? 

A. Well, I wouldn't say it's simple. 

OUMS All viimetrving stomgetwats is this: ein 
order to come to some conclusion in Tae of, say, the 
the observations in terms of physiology of moose, you 
have to make some prediction as to the effects? 

A. And that is usually in the form of a 
hypothesis, yes. 

Q. Hypothesis, correct, in terms of 


cause/effect linkage? 
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A. Yes, that's right and then you test 
the hypothesis. 

Q. Where are those hypotheses, and I'm 
well aware of the effects monitoring report done by 
ESSA, but I see nothing in there in a quantitative way 
and we have been around this ESSA report, if you will, 
many times. 

THE CHAIRMAN: Well, aren't you 
developing, Dr. Euler, the hypotheses by bringing 
together essentially experts in the field and trying to 
reach a concensus as to what the hypothese to be tested 
should be? Is that not the essence of the ESSA 
procedure? 

DR. EULER: Well, that's right. You see, 
the hypothesis, the development of hypothesis is really 
kind of a nested process. 

In the ESSA Report we had a number of 
hypotheses of effect. Well, now the next phase in the 
study is to bring those hypotheses down to the testable 
level and make them quantitative: a moose will have 
two babies every year is sort of a testable hypothesis 
that's quantitative. And that is one of the first 
steps in MGEM is to get those hypotheses worked into a 
quantitative testable way. 


THE CHAIRMAN: But there is no other way 
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to do that other than to consult the experts in the 
area-- 

DR. EULER: Yes, that's correct. 

THE CHAIRMAN: --as to what is reasonably 
testable? 

DR. EULER: Sure, and that's a reasonable 
hypothesis and so on, and which hypothesis helps 
contribute to your objective and so on, yes. 

MR WEHANNA< 20. SOCAL DOrightlesso what you 
are saying is the first step - and I call it Mega-GEM 
but MGEM is fine - when you expect that to take place, 
you will then have developed that quantitative linkage 
in a preliminary way? 

DR. EULER: A. I would like to use the 
word hypothesis here, if we could. Is linkage the same 
as hypothesis? 

QO. I will take quantitative hypothesis, 
I dont temind: 

AwwmOkay-: 

O-0 CSomyoulmersayingeachat= 1s) youneta rst 
step in approaching that? 

A. Is to refine the hypothesis of effect 
that were in the ESSA Document into quantitative 
hypothesis that are testable in the field. 


Q. That hasn't taken place yet? 
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Aza Nos it: sein Broccaes 

Q. Now, when that's done we will have 
available to us then a predictive tool, perhaps not one 
that's been fully field tested, but you will have a 
predictive tool based upon the best available 
information at that time? 

A. What do you mean, when the hypothesis 
are refined and... 

Q. Once you have that hypothesis set 
OCs 

A. Yes, there will be a number of then. 

OpaavelLls-— 

A. We will have a predictive tool, well, 
yes, I suppose, yes. That's a little bit of an unusual 
way of describing it, but it's probably okay. 

Q. It would be the best predictive tool 
you can construct with current information? 

A. Well, I don't like to equate 
predictive tool with hypotheses. I mean a hypothesis 
is something you test. 

MS. MURPHY: Can we just ask Dr. Euler to 
speak into the microphone. I understand the reporter 
is having difficulty hearing you. 

DRA EUGERcS@itm sorry<o) liget. so, involved 


in what we are talking about I forget myself. 
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See, I don't like to call it a predictive 
tool because, again, that raises expectation in the 
listener that are not really there I think. It's a 
hypothesis you are testing. So the hypothesis, one of 
them, could well be Moose Habitat Guidelines have no 
value, they don't produce any more moose than 
non-guideline areas. That's a hypothesis; it's 
testable, it's quantitative, but I don't know that I 
would call it a predictive tool, it is simply something 
you are testing to see if it is true or not. 

MR. HANNA: Q. Well, that's perhaps why 
I wanted to have the linkage included. To come to the 
hypothesis that the guidelines have no effect and to 
make that testable, you would normally break that down 
into a series of cause/effects, why you think that's 
the case? 

DR. EULER: A. Sure. I would call them 
all a number of testable hypotheses, sure, and they 
would involve testing cause and effect relationships, 
yes. 

Q. And here is where I am coming from. 
In the interim, in the time that this effectiveness 
monitoring program is ongoing, the ten years or 
whatever, and it may well be much longer than that 


before we can satisfy all of the critics out there-- 
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ASE eS. 

Q. --that we still have to make 
decisions in that interim? 

A. Yes, indeed we do. 

Q. And the question is: Given that 
information that you are putting together, that best 
available information that you are consulting with the 
experts and whatever, that's available there as the 
best knowledge we have at that time? 

A. Yes. 

Q. My question is: Why not use that 
knowledge to the best available until we get better 
information? 

A. Oh well, we will, absolutely. 

THE CHAIRMAN: I mean, this goes back to 
your committees and everything else; does it not? 

DR. BEULBRRsmeves.8 Ohveves* 

THE CHAIRMAN: You have missed a chunk of 
evidence I think, Mr. Hanna. 

MR. HANNA: I apologize for that, Mr. 
Chairman. Unfortunately I didn't have as much time to 
prepare as I expected and I didn't go through all the 
other evidence available. 

Q. Well, maybe the dawn of understanding 


is shining on me at this point, Dr. Euler. Are you 
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ecting then that as a result of this first step in 
M or Mega-GEM or whatever we want to call it, that 
te will be immediate revisions to the guidelines or 
t you might even have in fact a rudimentary HSA at 
to poinws 

DR. EULER: A. Well, you see, I just 
‘t tell you exactly when we are going to revise the 
lelines. We will revise them as soon as we 
imulate information and that that information 
.cates we should revise them. 

Now, I just can't say when that is going 
lappen, it could be in a year or two years. 

THE CHAIRMAN: But that doesn't take away 
1 the evidence I think we heard yesterday or the day 
xre that even though the guidelines aren't revised 
1ally, bulletins and other directions-- 

DR. BULERS Ss Thats riche. 


THE CHAIRMAN: --may still go into the 


.d as you learn more. 
DR. EULER: Sure. 


THE CHAIRMAN: --so that in the field you 
actually practising taking into account new 


incements; is that correct? 
DR. EULER: Yes, that's correct. 


MR. HANNA: Q. When do you expect this 
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first. step in MGEM or whatever to occur, to finish? 

DR. EULER: A. And the first step is the 
construction of the testable hypotheses? 

Q. I will use your words, yes. 

Ae. Welly vagain, Siteis*diificult to say 
for sure, but certainly that phase would be mostly 
complete within a year or so I would think, just as a 
rough estimate. 

Q. With trepidation, I say, perhaps 
before this hearing is finished? 

A. Well, let's hope so. 

THE CHAIRMAN: And then we can hold 
another hearing on the hypotheses, I suppose. 

MR. HANNA: I hope not, Mr. Chairman. 

DR. QUINNEY: No thanks, Mr. Chairman. 

DR. MacLEAN: Mr’ Hanna couldrt 
interject, maybe I can help out here and I want to 
switch a little bit to talking about the fish model 
which I know ama telesbitebetter: 

I think at the start of the ESSA exercise 
we developed a very preliminary predictive model that 
predicted numbers of fish in streams and lakes. There 
were a number of major uncertainties identified in 
going through that exercise and a judgment was made, a 


professional judgment of the participants in the 
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exercise that this was not a tool which could be used 
for management. That judgment was made about the 
model. The uncertainties were sufficiently large that 
that was unlikely, and it just was not suitable for 
management predictions at this time. 

The program was designed to address the 
major uncertainties that were identified in that model. 
If we took a habitat supply analysis approach to 
fisheries, we would in my... 

THE CHAIRMAN: Professional opinion. 

DR. MacLEAN: ...professional opinion - 
thank you, Mr. Chairman - end up in the same place. We 
would end up with the same major uncertainties about 
links between habitat and numbers of fish. 

We would end up with the same set of 
questions and we would have to make a judgment based on 
a preliminary habitat supply model that's very similar 
to the judgment we had to make about the predictive 
model we developed in the ESSA exercise. 

My sense right now is that we would make 
the same judgment at this time; that it is not a 
predictive tool for management, it is a predictive tool 
for planning, scientific research and making sure that 
available resources are focused on critical questions, 


but; I. thinks that’s thetextent” of*atrate this time. 
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MR. HANNA: Q. Well, I am encouraged by 
one thing you said and that is that you realize that 
habitat supply analysis could be applied to fisheries 
also? 

DR. MacLEAN: A. Yes, it can. 

Q. It is somewhere I haven't gone yet, 
but it was on the agenda for our own case but, however, 
I won't enter into that now. 

The one thing that raises, though, Mr. 
MacLean and, that is, you are suggesting there is an 
alternative? 

A. There are a variety of alternatives. 

Q. Right. And what is the alternative 
that you are suggesting in the case of fisheries to 
deal with the interim, to deal with the time between 
now and until this effectiveness monitoring program or 
the next one or the next one -- 

A. I suggest we've put forward that 
alternative, Mr. Hanna, which are guideline 
alternatives. 

Q. But is not implicit in those 
guidelines everything that was in the ESSA workshop and 
in an HSA? 

A. Yes, that's true. An alternative to 


doing what with what? 


Farr & Associates Reporting, Inc. 


24 


25 


Osborn,Cary,Gordon, 28544 
Straight, Euler,MacLean, 
Tworzyanski 

cr ex (Hanna) 


Q. An alternative to laying out exactly 
the rationale for the guidelines in an explicit, 
quantitative way? 

A. We do not feel, based on the 
uncertainties, that we can do that. We think we can, 
as the hypothesis suggests, predict direction, we think 
we can build models with major uncertainties in them 
that do more than that, but we are not willing, I don‘t 
think, to produce a predictive management tool. 

THE CHAIRMAN: Because of the lack of 
data? 

DR. MacLEAN: Because of -- it is more 
than just data, it's understanding I think that 
underlies that. 

THE CHAIRMAN: Right. 

MR. HANNA: Q. Yes, I understand that. 

I guess what I am saying is, is there a way to get away 
from that; in other words, your guidelines implicitly 
have all those linkages built into them? 

DR. MacLEAN: A. They are assumed within 
it, yes. 

Q. So that you don't get away from the 
uncertainty, from the lack of knowledge and the lack of 
data by employing the guidelines, you simply cover it 


up? 
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A. We recognize that decisions have to 
be made in the interim and we provided advice on making 
those decisions through the guidelines. 

Q. I am just going to read you one 
passage here. Perhaps I can refer to it later, but it 
ismouteof éthe Marche iss: ESSAY Report, Exhibit 381, and 
they make the statement that: To suggest that the 
guidelines are effective requires that there is a 
connection between the habitat and the population. 

I may have phrased that not exactly, but 
I can get the exact reference, if you will. But for 
the time being, do you disagree with that statement? 

A. In general, no, I don't disagree with 
ite 

Q. So that we don't gain anything by not 
putting out explicitly these cause/effect linkages? 

A. I think we have quite explicitly put 
them out in the various ESSA documents. 

MR. HANNA: Mr. Chairman, I think I am 
going to come back to that topic perhaps when I am 
better organized with respect to that. 

Q. Dr. MacLean, I would like to touch on 
this matter of whether or not the models and our level 
of understanding is adequate for management decisions. 


DR. MacLEAN: A. Mm-hmm, okay. 
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Q. And it is somewhat similar to the 
catch-22 question I indicated before: How do we know 
that we know enough; and, that is, how do you not know 
enough -- how do you know you don't know enough to make 
management decisions? 

A. Perhaps to give you an example. One 
of the major uncertainties identified in the initial 
modelling exercise done by ESSA for fisheries - and 
here I am reading from Exhibit 380 on page 32 - the 
third major uncertainty on page 32 is the ability of 
fish populations to compensate for impacts on one life 
history stage by increasing survival on growth rates -- 
survival or growth rates at another stage. 

That is a major uncertainty. Being wrong 
on that uncertainty and making the wrong assumption 
about which way it is has very large resource 
Management implications. As a result of that, the 
approach that's in the guidelines was an extremely 
conservative one, it assumes zero compensation ability 
of fisheries. 

Q. What you are telling me is that's 
simply a strategy to deal with uncertainty, but there 
is nothing to prevent you from using that strategy for 
the quantitative predictive tool? 


A. But if you want to predict absolutely 
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numbers, which is i think what a predictive management 
tool would want to do, the results of making the wrong 
assumption in managing one's fisheries by that 
assumption are quite catastrophic. 

Q. Exactly. And so that's the reason 
you would look at the sensitivity of the model to that 
particular relationship? 

A. That was what was done through the 
ESSA modelling exercise. 

Q. Well, I was not aware that was done. 
I was told by Dr. McNamee that that was not done. 

AS Not 7a’ formal - I think in your “terms, 
a formal sensitivity analysis, no. 

Q. But what I am getting at is, your 
statement in no way precludes that approach, it simply 
says if you are going to take that approach do it 
cautiously, likewise the same strategy you have used in 
terms of employing these Fish Habitat Guidelines? 

A. Basically we have advocated in the 
guidelines taking an extremely conservative approach, 
one that opts for no loss on a net basis of fish 
habitat. 

Q. Well, that raises of course another 
issue that's outside of this hearing - I won't get into 


that at the present time - but are you suggesting to me 
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then that with the current restrictions, the setbacks, 
the s0Mnedver 60, 90-metre setbacks, that it is your 
position that there will be no impact on the fisheries 
whatever in any case? 

A. That is what we are expecting, that 
is what the provincial effectiveness program is 
designed to look at. 

Q. Perhaps I can go back to Dr. Euler. 
Perhaps you can shed some more light on this 
effectiveness monitoring program with respect to the 
Moose Habitat Guidelines and the Tourism Guidelines. 
One of my concerns with assessing their effectiveness 
is the fact that they are highly discretionary? 

DR. EULER: A. Yes. 

OS. And therefore, Dtiistveryidztivcult 
to determine their effectiveness because of the 
confounding influence of discretion that is applied by 
the individual biologist? 

Aw (Thatvistright = Thatvsiwhy. cit as 
taking so long and costing so much money because it is 
as Veryndtvieai cuits task? 

Q. But how do you test when there is 
discretion in a system and not cause/effect -- a direct 
cause/effect linkage? 


A. Well, you don't test the discretion, 
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you test the guidelines as they are applied in a 
specified form, that is what you test. You don't test 
the fact that a biologist may apply it somewhat 
differently, you'd say -- 

Ofeeelsnet that the rub though? 

A. Well, of course, that's very 
difficult, sure. That's a difficult part of what we 
are trying to do. 

Q. So even if we see that the guidelines 
as set out in the experimental design which may come up 
with an effectiveness monitoring program work, it 
doesn't carry over then that that will in fact take 
place on the ground because we still have that 
discretionary element that comes in from the biologist? 

A Less 

THE= CHALRMAN- ma WOULdsItenotstollow, Mr: 
Hanna, that if you do this effective testing over a 
period Of timebandatandsocucrchateinertact act apes work, 
you could then specify more particularly in guidelines 
and take away some of the discretion after you have 
seen -- 

DR. EULER: Sure, right. Once you have 
the knowledge, that's exactly what you can do. 

MR. MARTEL: Could I ask a question then. 


But you are dealing with a smaller group when you are 
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going to do the testing and you'll have more knowledge 
of how the individuals applied the guidelines, won't 
you, as you do the testing than you would if it covered 
the whole... 

DR. EULER: You mean how the individual 
managers apply them? 

MR. MARTEL: Yes, the individual managers 
within the test itself. 

DR. EULER: Well, no. No, that won't be 
part of the test, if I understand -- 

MR. MARTEL: No, but I am simply saying 
that the control, the discussion that you will have 
with fewer people will lead to a more uniform 
application of what's going on at the time? 

DR. EULER: sIethink so,;evyese, Yeah 7ae 
think so. 

MR. MARTEL: So that discretion won't be 
as wide as it would if it applied to a whole region? 

DR. EULER: Probably not. Yes, very 
likely. 

THE CHAIRMAN: Are we correct, Dr. Euler, 
that the reason you can't be specific or put ina 
larger element of specificity in the guidelines, such 
as moose guidelines and the tourism guidelines as you 


have done in the fisheries guidelines in certain areas, 
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is because you don't have that knowledge base? 

DR. EULER: Yes. 

THE CHAIRMAN: That's what you have to 
obtain by application of your best guess as to what the 
effect will be? 

DR. EULER: Yes. 

THE CHAIRMAN: And then test that to make 
sure that it occurred in the way that you thought it. 

DR. EULER: Indeed. 

THE CHAIRMAN: And if you have a track 
record to rely on, at that point you can then tighten 
up the guidelines by making them more specific? 

DR. EULER: Yes. 

THE CHAIRMAN: Is that sort of the 
methodology? 

DR. EULER: Yeah, that's the general 
thrust of thought there, sure. 

MR. HANNA: QQ. Taking the HSA approach, 
is not implicit what you are doing the need to lay out 
a habitat supply relationship model through your 
effectiveness program? 

DR. EULER: A. Well, a habitat supply 
model may well come out of the work that we are doing. 
PeAOnwcrKknOW what testa mpieilcat ine Lo. 


Q. The reason I say that, Dr. Euler, 
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goes back to this matter that to say that the 
guidelines are effective, in fact to develop the 
prescriptions in the guidelines one must implicitly 
have a connection between the habitat and the 
population? 

A. Yes. At least that, yes. 

Q. And, therefore, to test those 
guidelines in a scientifically rigorous way one must 
make explicit, in quantitative terms, those 
relationships? 

A. 2eYes; "right -*that's *rignt. 

OMS And that is-in=fact habitat supply 
analysis? 

A. Okay. So are you saying we are doing 
habitat supply analysis? 

Q. I'm saying that by taking that 
investment that is proposed to be made in terms of 
testing the guidelines, if by turning that investment 
very slightly, refocusing it slightly, that in fact the 
Province could have a habitat supply analysis and, in 
fact, at the end of the day that's what you are going 
to end up with regardless? 

A. Well? Wtisecertainly*true thaterat 
the end of the day we may have habitat supply analysis, 


certainly. That's a clear possibility. 
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Q. And that there is no way around it? 

A. Well, I'm not so sure I would go that 
far. 

Q. Well, that's why I am saying to you 
that there has to be a connection between -- for the 
guidelines to be determined to be effective, you have 
to demonstrate a connection between the habitat and the 
population. 

MS. MURPHY: A moose population, I think 
you said. 

MR. HANNA: A moose population. 

DRE EUGER: “oYes'. 

MR. HANNA: There are moose guidelines. 

MS. MURPHY: And habitat for moose you 
are talking about, is my question. 

MR. HANNA: Well, we can take this into 
the featured species approach, if you want. I was 
trying to keep it simple at the present time, but we 
will move into that at the appropriate time. 

DReVEULBRE? eoeey it is-hard -= when you 
talk about habitat supply analysis, it is hard for me 
always to know if you mean as a routine operational 
tooliwithinwthe Ministry, "say,-or if, say, a° local 
person has it immediately available versus having it 


available as something that only a few people use, for 
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example. 

And I see that making it operational for 
everybody is one thing and that's part of what I mean 
when I talk about the cost. There is a lot behind 
habitat supply analysis, as I understand it, other than 
simply knowledge of moose and moose habitat and the 
quantitative link between them. 

I mean, granted those are important 
elements, I don't deny that at all, and they lead -- 
and they let you, they give you the ability to do 
habitat supply analysis certainly, but I'm not sure 
that automatically leads you there. 

MR. HANNA: Well, unfortunately, Dr. 
Euler, you haven't had the benefit of hearing our case 
yet so we are at a bit of a disadvantaged position, but 
I am sure we will clarify that with you before we are 
finished. 

Mr. Chairman, how late do we plan to sit 
today? 

THE CHAIRMAN: Eight more minutes. 

MR. HANNA: I couldn't complain about 
being explicit. Mr. Chairman -- 

THE CHAIRMAN: That's more than a 
guideline. 


MR. CASSIDY: That's a term and 
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condition. 

MR. HANNA: Mr. Chairman, what I would 
suggest is that I would like to now present a couple of 
papers that I will want to talk to this panel about 
when we return on Tuesday and there might be a time now 
to enter it and -- or at least provide it to the panel 
so that they will a chance to review it. 

I would have normally given this to the 
panel ahead of time, but because of the change in the 
time I didn't have time to do that, and I would then 
ask that I would continue on Tuesday morning and I will 
certainly be finished by Tuesday evening for sure, and 
hopefully earlier. 

THEMCHALRMAN-9@ Wel l?tholdion,) holdron, 
just a moment. We had assumed that you would take a 
day. 

MR. HANNA: Yes, Mr. Chairman. 

THE CHAIRMAN: And we are going to finish 
this panel next week, we have three days, and we have 
the other parties who have been scheduled to follow 
you. In fact, there was a switch in the order which we 
didn't object to, as you know. 

If you are talking about another full 
day, then we are talking a day and a half essentially 


for your evidence and that will not allow us to finish. 
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We have a number of matters to cover next 
week, aS you are aware. We are going to be scoping 17 
on Tuesday, we are going do deal with the remainder of 
the presentations regarding counsel and 
representatives’ relationships with the media, which 
includes your submissions on that at that time. 

We are going to start next Tuesday at 
8:30 in the morning and we would hope, Mr. Hanna, that 
you will be through by the lunch hour, and we are 
Willing to sit until one o'clock or whatever we have to 
in terms of perhaps having a late lunch. But we are 
not counting on a day and a half from you because that 
really, in view of the unfortunate circumstances of not 
being able to sit last week, will make it impossible 
for us to finish this panel. 

MR. HANNAs® Well wilvewidie-— 

THE CHAIRMAN: And there are some major 
problems when we don't finish this panel next week, 
because-—- 

MR. HANNA: Dr. Baskerville is coming. 

THEs CHALTRMANG? e=-Dire 'Baskernvillesis 
coming and this whole panel is under cross-examination, 
they should not be under it for that length of time, 
can't discuss it amongst themselves, et cetera, et 


cetera, and we see no reason why we can't finish. 
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So what we would ask you to do over the 
weekend is to really focus the remainder of your 
examination so that you will have close to four and a 
half, five hours on Tuesday to complete your case, 
which I would suggest to you in normal circumstances 
for some other tribunals is a day. 

MR. HANNA: Mr. Chairman, I am not going 
to quibble about how much is ina day. I will 
certainly do that. 

THE CHAIRMAN: OKay. 

MR. HANNA: Can I distribute those papers 
now, Mr. Chairman? 

THE CHAIRMAN: Very well. We might as 
well give them an exhibit number now, if you like. 

MR. HANNA: The first is a letter from 
Ms. Blastorah regarding the Ministry's response to the 
National Forest Sector Strategy Implementation Progress 
Report. The letter is dated October 12th, 1989. 

THESGHAITRMAN: Sorry, -October.....:2 

MReeHANNA Peel oth, 1989. 

THE CHAIRMAN: oMExhibit 960. 
~——HXtpiLeNO. e960cealettenedatedseOctoberngl2zth, 1989 

from Ms. Blastorah re: The 


National Forest Sector Strategy 
Implementation Progress Report. 


MR. HANNA: I will read them all, Mr. 
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Chairman. 

The second is scoping meeting minutes, 
Effects Monitoring to Evaluate Timber Management 
Guidelines, and I don't have a date on these. I 
believe they were prepared by ESSA. 

And the last is a publication by 
Schuerholz, S-c-h-u-e-r-h-o-1l-z, McNamee and Massie. 

MS. MURPHY: That is McNamee, I think. 

MR. HANNA: Pardon me, Dr. McNamee. 
Estimation of the effect of intensive logging on 
ungulates in the White River drainage. 

THE CHAIRMAN: All right. The second 
document, the ESSA one, will be 961 and this last 
report will be 962. 
=--EXHIBITSNO moO l: eDocument entitled:  Eftfects 

Monitoring to Evalulate Timber 


Management Guidlines (Scoping 
Meeting Minutes). 


28558 


---EXHIBIT NO. 962: Publication entitled: Estimation 
of the effect of intensive logging 


on ungulates in the White River 


drainage, authored by Schuerholz, 


McNamee and Massie. 


MS "MURPHY <? MAnd 7s Mr .2 Chairman-e ite 2 


could give you one more piece of paper before everybody 


goes away with respect to a matter that was raised 
earlier today. 


I would like to provide MNR policy No. 
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TS020406, District Cutting Licence Used as an Interim 


Cutting Authority. This is with respect to some 


questions that were raised earlier by Mr. Edwards. 


about dealing 


licences. 


exhibit 963. 


The policy explains: 

"The following procedure is to be used 
only after the district has received 
notification from Timber Sales Branch 
that the licence proposal has been 
ADDEOVER...7.. 

And the policy sets out how one goes 


with those interim district cutting 


THE CHAIRMAN: Okay. That will be 


MS. MURPHY: (handed) 


THE CHAIRMAN: Thank you. 


er eNO. 


adjourn until 


963 = MNRepoliey No] TS°020406, 
District Cutting Licence Used as 
anpeintcerimecutcting Autnority. 

THE CHAIRMAN: Is that it, counsel? 
MS MURPHY meres. 

THE CHAIRMAN: Very well. We will 
Tuesday at 8:30 a.m. 


Thank you. 


---Whereupon the hearing adjourned at 3:05 p.m., to be 


reconvened 
commencing 


on Tuesday, November 28th, 1989, 
at S8:307a.m-. 
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